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IMPACT OF THE FLOOD CONTROL ACT OF 
1944 ON INDIAN TRIBES ALONG THE 
MISSOURI RIVER 


THURSDAY, NOVEMBER 1, 2007 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, D.C. 

The Committee met, pursuant to notice, at 9:35 a.m. in room 
628, Senate Dirksen Office Building, Hon. Byron L. Dorgan, Chair- 
man of the Committee, presiding. 

OPENING STATEMENT OF HON. BYRON L. DORGAN, 

U.S. SENATOR FROM NORTH DAKOTA 

The Chairman. The Committee will come to order. This is a 
hearing of the Indian Affairs Committee. We will receive testimony 
today on the history of the Flood Control Act of 1944 and how it 
continues to affect Indian tribes along the Missouri River. 

The Flood Control Act authorized the Pick-Sloan plan, which was 
a plan to stop flooding along the Missouri River and increase irri- 
gation and provide for navigation. A well-intentioned plan, but 
there were negative consequences to this plan, some significant, 
and those consequences are still being felt today. That plan author- 
ized the building of five mainstem dams and reservoirs along the 
Missouri River, and we will show some charts and photographs mo- 
mentarily. 

The land was forcibly taken from a number of interests, espe- 
cially from Indian tribes and individuals. In some cases, the Indi- 
ans had little notice about being removed. Although the tribes were 
ultimately compensated for the lands, the lands were not volun- 
tarily given up by the tribes. And in a number of cases, tribes were 
given payments in the form of what are called JTAC payments and 
others. In some cases this happened once, in some cases more than 
once. There have been pieces of legislation introduced to revisit it 
again. 

My feeling was that we should take a look at the entire set of 
reservoirs and dams and the displacement of all of the tribes along 
the Missouri River as a result of the Pick-Sloan plan. We should 
try to make an evaluation of what has happened with respect to 
all of the tribes affected, and then make some judgment and pro- 
ceed from there. 

The loss of these lands have been devastating to the Indian com- 
munities. More than 900 Indian families were relocated, but the 

( 1 ) 
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fact is we have had entire communities inundated by water. My fa- 
ther, as a young man herded horses on the Indian reservation. He 
stayed in and lived in a city, or community, called Elbow Woods. 
Elbow Woods no longer exists. It has been under water for almost 
50 years. The town, the hospital, it is all under water. 

The reason I know Elbow Woods is because my father used to 
take me to Elbow Woods and say, here is where I herded horses; 
here is where I worked with the Indians and worked on the res- 
ervations. He was enormously proud of that portion of his life. So 
I know Elbow Woods. This is a picture of the community as the 
water began rising, and of course, the water inundated that com- 
munity. 

I tell you that only to say that entire tribal infrastructures and 
economies were destroyed. Their way of life changed dramatically 
from living on the river bottoms and eating fruit and berries and 
healthful foods on the river bottoms, to being relocated. And so 
there are a lot of consequences for that happening. 

I am going to be joined at this hearing by my colleagues from 
South Dakota, Senator Johnson, who has introduced legislation af- 
fecting some South Dakota tribes, which is very important legisla- 
tion, and my colleague. Senator Tester, from Montana, who has 
had similar interest with respect to Montana tribes. 

I, of course, am very interested in the North Dakota interests of 
tribal governments. So this, I think, will be a hearing at which we 
will gather information, both during and after the hearing, to try 
to get a more global view of what has happened along the Missouri 
River with respect to tribal interests. In addition, we look at what 
kind of recompense was offered and received, and what needs to be 
done to be fair for all of these years to those whom land was taken. 

I have just received a call that I have to go to Senator Reid’s of- 
fice for an important, but brief, meeting on a couple of appropria- 
tions bills. I have asked Senator Tester if he would chair the hear- 
ing in my absence, and I expect to be back in about 30 minutes. 
My apologies for that, but sometimes in this business meetings 
come up at the last moment. 

Let me ask Senator Tester if you want to take the Chair here. 
You and Senator Johnson will want to make statements, and then 
introduce witnesses, and then I will return. 

STATEMENT OF HON. JON TESTER, 

U.S. SENATOR FROM MONTANA 

Senator Tester. [Presiding.] That would be fine. Thank you, Mr. 
Chairman. 

The Chairman. Senator Tester, thank you very much. 

Senator Tester. I think that Senator Dorgan has summarized 
the issue very, very well that we are going to be dealing with 
today. I appreciate his leadership on this Committee, and once 
again on issues that are critically important to Indian Country. 

I think Senator Johnson has a statement, but he wants it to be 
put into the record. I think that what we will do now is just hear 
from Ms. Robin Nazzaro, Director of Natural Resources and Envi- 
ronment from the GAO. 

[The prepared statement of Senator Johnson follows:] 
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Prepared Statement of Hon. Tim Johnson, U.S. Senator from South Dakota 

Thank you to Chairman Dorgan, Vice Chairwoman Murkowski, and the staff of 
the Indian Affairs Committee for holding this hearing. I would like to welcome the 
South Dakota tribal leaders, Chairman Jandreau, Chairman Cournoyer, President 
Steele, and Chairman His Horse Is Thunder. Chairman Thompson of Crow Creek 
and Chairman Brings Plenty of Cheyenne River could not be here but they are plan- 
ning to submit written testimony. I also would like to welcome my colleague Senator 
Thune, thank you for joining us today. 

The Flood Control Act of 1944 had a tremendous effect on my state. It has pro- 
vided many benefits and numerous problems that are both still being felt today. Un- 
fortunately, the South Dakota tribes have not fully shared the benefits, but were 
dealt an unfair share of the costs. The impacts of the dams and irrigation districts 
affected each tribe and each part of the state independently. I look forward to hear- 
ing the testimony on the continuing challenges each tribe faces individually due to 
this act. 

Thank you. 

Senator Tester. Robin, if you want to start out and fire away, 
we can hear some history of what is going on and hopefully we will 
have some questions for you when you are done. Robin? 

STATEMENT OF ROBIN M. NAZZARO, DIRECTOR, NATURAL 

RESOURCES AND ENVIRONMENT, GOVERNMENT 

ACCOUNTABILITY OFFICE; ACCOMPANIED BY JEFF 

MALCOLM, ASSISTANT DIRECTOR 

Ms. Nazzaro. Thank you. Senator Tester. I am pleased to be 
here today to discuss the compensation provided to the seven tribes 
for lands taken by flood control projects on the Missouri River. 

As was mentioned, the Federal Government constructed these 
dams that caused damage to seven reservations: Fort Berthold, 
Cheyenne River, Standing Rock, Lower Brule, Crow Creek, 
Yankton and Santee. As was noted. Congress authorized payments 
to these tribes as compensation for the damages, and then again 
later Congress responded by authorizing additional compensation 
through the establishment of development trust funds for tribes at 
each of the seven reservations. 

However, as the Chairman noted earlier, lingering questions re- 
main about whether the tribes have been adequately compensated 
for the damages and whether they have been treated consistently. 
Since 1991, we have issued three reports on additional compensa- 
tion for tribes at five of the reservations: Fort Berthold, Cheyenne 
River, Standing Rock, Lower Brule and Crow Creek. My statement 
today is based on these reports and summarizes the damages and 
compensation authorized by the Congress. 

The reservoirs created by the dams on the river permanently 
flooded over 350,000 acres of land on the reservations, ranging 
from over 150,000 acres flooded on the Fort Berthold Reservation 
to less than 600 acres on the Santee. In addition to the valuable 
river bottomland that was lost, the tribes also lost the natural re- 
sources such as timber, wildlife and native plants, and structural 
improvements such as homes and ranches on the land. 

In addition to the direct damages, the tribes also suffered indi- 
rect or intangible damages for the loss of assets of unknown value, 
including spiritual ties to the lands, tribal claims to the homeland, 
and benefits derived from living along the river. The damage that 
each tribe sustained was unique, depending on the land that was 
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lost, the resources and structure on that land, and the overall im- 
pact to the community. 

The tribes at the seven reservations originally received com- 
pensation for their damages between 1947 and 1962. The Three Af- 
filiated Tribes of the Fort Berthold Reservation received $12.6 mil- 
lion. Cheyenne River Sioux Tribe received $10.6 million. Standing 
Rock Sioux Tribe received $12.3 million. The Lower Brule Sioux 
Tribe received $4.3 million. The Crow Creek Sioux Tribe received 
$5.9 million. The Yankton Sioux Tribe received $.2 million, and the 
Santee Sioux Tribe, $.059 million. 

For the tribes at the five reservations that we have reported on 
in the past, the original compensation was based on detailed as- 
sessments by the U.S. Government and the tribes of the damages 
caused by the dams, and in some cases protracted settlement nego- 
tiations. They were ultimately unable to reach settlement agree- 
ments and Congress decided the compensation amounts. In each 
case, the original compensation provided was less than what the 
tribes had requested. 

The tribes received additional compensation between 1992 and 
2002. The Three Affiliated Tribes of the Fort Berthold Reservation 
received $149.2 million; the Cheyenne River Sioux Tribe, $290.7 
million; the Standing Rock Sioux Tribe, $90.6 million; the Lower 
Brule Sioux Tribe received $39.3 million; the Crow Creek Sioux 
Tribe, $27.5 million; the Yankton Sioux Tribe, $23 million; and the 
Santee Sioux Tribe, $4.8 million. 

During our prior reviews, we recognized the inherent difficulties 
with trying to perform a new economic analysis on the damages the 
tribes sustained over 50 years after the fact. We suggested that if 
Congress determined that additional compensation was warranted, 
it could determine the amount of compensation by calculating the 
difference between the tribes’ final settlement proposal and the 
amount of compensation Congress originally authorized. 

We used the inflation rate and an interest rate to adjust the dif- 
ference to reflect a range of current values. Using the inflation rate 
for the lower end of the range and the interest rate for the higher 
end of the range. The three largest additional compensation 
amounts for Fort Berthold, Cheyenne River, and Standing Rock 
Reservations were all within the ranges we calculated. 

Congress did not ask us to review the methodologies used to cal- 
culate the four small additional compensation amounts, which were 
all less than $40 million before enacting the bills. The Crow Creek 
Sioux and Lower Brule Sioux Tribes were authorized additional 
compensation commensurate on a per acre basis, with the addi- 
tional compensation provided to the Standing Rock Sioux Tribe in 
1992. Similarly, the additional compensation authorized in 2002 to 
the Yankton Sioux and the Santee Sioux Tribes was also partially 
based on a per acre calculation. 

In closing, I would caution against looking solely at the acreage 
loss and the authorized compensation amounts to try and deter- 
mine if the tribes were treated consistently. Such comparisons have 
led to perceived inequities between the tribes. Looking at just the 
total compensation amounts masks the outlying differences of each 
of the compensation bills. 
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This concludes my statement and I would be pleased to answer 
any questions you or Senator Johnson have at this time. 

Thank you. 

[The prepared statement of Ms. Nazzaro follows:] 
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What GAO Found 

The reservoirs created by the dams on the Missouri River permanently 
flooded over 350,000 acres of land on seven Indian resen'ations, ranging from 
over 150,000 acres flooded on the Fort Berthold reservation to less that 
600 acres flooded on the Santee reservation. In addition to the valuable river 
bottom land that was lost, the tribes also lost any natural resources and 
structural improvements on the land. The natural resources lost included 
timber, wildlife, and native plants. The structural improvements lost included 
such things as homes and ranches. In some cases, entire towns were lost. In 
addition to the direct damages, Congress has recognized that the tribes also 
suffered indirect or intangible damages for the loss of assets of unknown 
value. These losses included spiritual ties to the lands (for example, 
cemeteries and tribal monuments); tribal claims to a homeland; and benefits 
derived from living along the Missouri River. 

The tribes at the seven reservations that lost land due to the flood control 
projects on the Missouri River originally received compensation for their 
damages between 1947 and 1962, and they subsequently requested and 
received additional compensation between 1992 and 2002. For the tribes at 
the five reservations that we have reported on in the past, the original 
compensation was based on detailed assessments by the U.S. government and 
the tribes of the damages caused by the dams and, in some cases, protracted 
settlement negotiations. 'Ihe U.S. government and the tribes were ultimately 
unable to reach settlement agreements, and Congress decided the 
compensation amounts. In each case, the original compensation authorized 
was less than what the tribes had requested, leading the tribes to request 
additional compensation. The three largest additional compensation 
amounts — Cheyenne River, $290.7 million in 2000; Fort Berthold, 

$149.2 million in 1992; and Standing Rock, $90.6 million in 1992 — were all 
within the ranges calculated in GAO's 199 1 and 1998 reports. Congress did 
not ask GAO to review the methodologies used to calculate the four smaller 
additional compensation amounts, aU less than $40 million, before enacting 
the bills in 1996 (Crow Creek), 1997 (Lower Brule), and 2002 (Yankton and 
Santee). The Crow Creek Sioux and Lower Brule Sioux tribes were 
authorized additional compensation commensurate, on a per-acre basis, with 
the additional compensation provided to the Standing Rock Sioux tribe in 
1992. Similarly, the additional coirqjensation authorized in 2002 for the 
Yankton Sioux and Santee Sioux tribes was also parti^y based on a per-acre 
calculation. 
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Mr. Chairman and Members of the Committee: 

Thank you for the opportunity to discuss our work on reviewing the 
additional compensation claims by tribes at seven Indian reservations for 
lands taken by flood control projects on the Missouri River. As you know, 
between 1946 and 1966 five dams were constructed on the Missouri 
River — the Garrison Dam in North Dakota, and the Oahe, Fort Randall, Big 
Bend, and Gavins Point Dams in South Dakota — ^that damaged seven 
reservations. The reservoirs created behind the dams permanently flooded 
portions of the Fort Berthold, Cheyenne River, Standing Rock, Lower 
Brule, Crow Creek, Yankton, and Santee reservations. While the dams 
were being constructed. Congress enacted a number of laws that 
authorized payments to the tribes residing on the affected reservations as 
compensation for the damages caused by the dams. However, beginning in 
the 1980s, some of these tribes began requesting additional compensation. 
As part of their pursuit of additional compensation, the tribes generally 
hired consultants to develop economic analyses or perform other 
calculations to form the basis for their requests for additional 
compensation. In the 1990s and early 2000s, Congress responded to these 
requests for additional compensation by estabUshing development trust 
funds for the tribes at each of the seven reservations.’ 

However, today, more than 45 years after the last original compensation 
biU was enacted and almost 5 years after the last additional compensation 
bill was enacted, lingering questions remain about various aspects of the 
tribes’ compensation. Most notably, questions have been raised about 
whether the tribes have been adequately compensated for the damages 
they sustained and whether they have been treated consistently. For 
example, two bills pending in the 110th Congress, H.R. 155 and S. 160, 
would provide the Crow Creek Sioux and Lower Brule Sioux tribes with a 
third round of compensation totaling an additional $132.2 million.^ 
Specifically, the Crow Creek Sioux tribe would receive an additional 
$41.7 million over and above the $27.5 million in additional compensation 


’Fort Berthold and Standing Rock, Pub. L. No. 102-575, title XXXV, 106 Stat. 4600, 4731 
(1992); Crow Creek, Pub. L. No. 104-223, 110 Stat. 3026 (1996); Lower Brule, Pub. L. No. 
105-132, 111 Stat 2663 (1997); Cheyenne River, Pub. L. No. 106-511, title 1, 114 Stat 2366 
(2000); and Yankton and Santee, Pub. L. No. 107-331, tide H, 116 Stat 2834, 2838 (2002). 

^Bills were also introduced in the 108th and 109th Congresses that would have provided the 
Crow Creek Sioux and Lower Brule Sioux tribes with a third round of compensation. See 
S. 1530, 108th Cong. (2003); H.R. 4949, 108th Cong. (2004); H.R. 109, 109th Cong. (2005); 
and S. 374, 109th Cong. (2006). 
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authorized in 1996 (unac^xisted for inflation) and the Lower Brule Sioux 
tribe would receive an additional $90.6 million over and above the 
$39.3 milHon in additional compensation authorized in 1997 (unadjusted 
for inflation). Also, pending in the 110th Congress is the Cheyenne River 
Sioux Tribe Equitable Compensation Amendments Act of 2007, H.R. 487.’ 
This bill would make a number of amendments to the 2000 act that 
atrthorized additional compensation for the Cheyenne River Sioux tribe, 
including allowing individual tribal members to be eligible for payments 
and changing how the trust fund is capitalized and invested. 

Since 1991, we have issued three reports on additional compensation 
claims for tribes at five reservations: (1) in May 1991 we reported on 
claims by the Three Afliliated Tribes of the Fort Berthold Reservation and 
the Standing Rock Sioux Tribe;’ (2) in January 1998 we reported on the 
claim by the Cheyenne River Sioux Tribe;’ and (3) in May 2006 we reported 
on the most recent additional compensation claims by the Crow Creek 
Sioux and Lower Brule Sioux tribes.’ In each report, we raised questions 
about the approach and calculations used in developing the tribes’ 
additional compensation claims, and, as an alternative w^e calculated a 
range of possible additional compensation for Congress to consider should 
it determine that additional compensation was warranted. In addition, we 
testified in April 1991 on our work related to our first report and more 
recently, we testified on June 14, 2006, on our May 2006 report.’ Our 
testimony today is dravm from our three prior reports and summarizes the 
damages Incurred, and the compensation received, for dams constructed 
on the Missouri River. 


’SimUar versions of this bill were introduced in the 109th Congress. See H.R. 3558, 109th 
Cong. (2005); and S. 1535, 109th Cong. (2005). 

’GAO, Indian Issues Compensation Claims Analyses Overstate Economic Losses, 
GAO/ECED-91-77 (Washington, D.C.: May 21, 1991). 

’GAO, Indian l^ues: Cheyenne River Sioux Tnbe'sAdditional Compensation Claim for the 
OaheDam, GAO®CED-9&-39 (Washington, D.C.: Jan. 28, 1998). 

’GAO, Indian Issues; Analysis of the Crow Creek Sioux and Lower Brule Sioux Tribes’ 
Additional Compensation Claims, GAO-06-517 (Washington, D.C.: May 19, 2006). 

’GAO, Indian Issues; GAO’s Assessment of Economic Analyses of Fort Berthold and 
Standing Bock Reservations' Compensation Claims, GAO/T-KCED-91410 (Washington, D.C.: 
Apr. 12, 1991); and Indians' Additional Compensation Claims; Calculations for the Crow 
Creek Sioux and Lower Brule Sioux Tribes Differ from Approach Used in Prior GAO 
Reports, GAO-06.849T (Wasldngton, D.C.: June 14, 2006). 
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We compiled information from our three prior reports to prepare this 
testimony. In reviewing the additional compensation claims for the tribes 
at the five reservations covered by our prior reports, we met the tribes’ 
consultants to discuss the damages caused by the dams and the analysis 
that was the basis for the tribes’ additional compensation claims. We also 
reviewed other pertinent infonnation regarding the economic condition of 
the tribes at the time the land was acquired, including reports prepared by 
the Department of the Interior. In addition, for our 1998 and 2006 reports, 
in order to ensure that we obtained and reviewed all relevant data, we 
conducted a literature search for congressional, agency, and tribal 
documents at the National Archives and the Department of the Interior’s 
library. We used original documents to learn about the tribes’ settlement 
negotiations process and to identify the appraised land prices and various 
proposed settlement amounts. As a result, we determined that the data 
were sufficiently reliable for purposes of this testimony. We also met with 
representatives of the Cheyenne River Sioux, the Crow Creek Sioux, and 
the Lower Brule Sioux tribes. Our three prior reports, on which this 
testimony is based, were prepared in accordance with generally accepted 
government auditing standards. 

In summary, 

• The reservoirs created by the dams on the Missouri River permanently 
flooded over 350,000 acres of land on seven Indian reservations. Two 
reservations lost more than 100,000 acres while the remaining five 
reservations each lost less than 66,000 acres. In addition to the valuable 
river bottom land that was lost, the tribes also lost any natural 
resources and structural improvements on the land. The natural 
resources lost included timber, wildhfe, and native plants and berries. 
For example, the Crow Creek reservation lost 94 percent of its 
timberland and the Fort Berthold reservation lost 100 percent of its 
irrigable land. The structural improvements lost included such things 
as homes and ranches. In some cases, entire towns were lost. In 
addition to the direct damages, Congress has recognized that the tribes 
also suffered indirect or intangible damages for the loss of assets of 
mvknown value. These losses included spiritual ties to the lands (for 
example, cemeteries and tribal monuments); tribal claims to a 
homeland; and benefits derived from living along the Missouri River. 

• The tribes at the seven reservations that lost land due to the flood 
control projects on the Missouri River originally received 
compensation for their damages between 1947 and 1962 and they 
subsequently requested and received additional compensation between 
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1992 and 2002. For the tribes at the five reservations that we have 
reported on in the past, the original compensation was based on 
detailed assessments by the U.S. government and the tribes of the 
damages caused by the dams and, in some cases, protracted settlement 
negotiations. For example, the settlement negotiations for the Crow 
Creek Sioux and Lower Brule Sioux tribes involved two dams and 
stretched over about 9 years, from 1953 through the enactment of their 
settlement legislation for the Big Bend Dam in 1962. The U.S. 
government and the tribes were ultimately unable to reach settlement 
agreements and Congress decided the compensation amounts. In each 
case, the original compensation provided was less than what the tribes 
had requested, leading the tribes to request additional compensation. 
The three largest additional compensation amounts — Cheyenne River, 
$290.7 million in 2000; Fort Beithold, $149.2 million in 1992; and 
Standing Rock, $90.6 million in 1992 — ^were all within the ranges we 
calculated in our 1991 and 1998 reports. Congress did not ask us to 
review the methodologies used to calculate the four smaller additional 
compensation amounts, all less than $40 million, before enacting the 
bills in 1996 (Crow Creek), 1997 (Lower Brule), and 2002 (Yemkton and 
Santee). The Crow Creek Sioux and Lower Brule Sioux tribes were 
authorized additional compensation commensurate, on a per-acre 
basis, with the additional compensation provided to the Standing Rock 
Sioux tribe in 1992. Similarly, the additional compensation authorized 
in 2002 for the Yankton Sioux and Santee Sioux tribes was also 
partially based on per-acre calculation. In addition to the per-acre 
calculation, an at^justment was made for these two tribes to provide an 
amount for severance damages and rehabilitation that was not included 
in their original compensation. 


Background 


ITie Flood Control Act of 1944 established a comprehensive plan for flood 
control and other puiposes, such as hydroelectric power production, in 
the Missouri River Basin.® The Pick-Sloan Plan~a joint water development 
program designed by the U.S. Army Corps of Engineers and the 
Department of the Interior’s Bureau of Reclamation — ^included the 
construction of five dams on the Missouri River, including the Garrison 
Dam in North Dakota, and the Oahe, Fort Randall, Big Bend, and Gavins 
Point Dams in South Dakota (see fig. 1). The dams were ccmstmcted 
during a 20-year period from 1946 to 1966. 


®Pub. L, No. 78-534, 59 Stal, 887 (1944). 
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Figure 1; Dams and Reservations on the Missouri River 



For tribes at five of the seven reservations, Congress asked us to review 
the additional compensation propostds developed by tribal consultants. 
Our reviews for tribes at three reservations — Fort Berthold, Standing 
Rock, and Cheyenne River— were conducted before Congre^ authorized 
their additional compensation. In 1991, we reported on the additional 
compensation claims for the Three Affiliated 'fribes of the F'ort Berthold 
Reservation and the Standing Rock Sioux tribe, and, in 1998, we reported 
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on the a<iditional comp«isati<m claims for the Cheyenne River Sioux 
tribe.® 

More recently, we reviewed the additional compensation claims for the 
Grow Creek Sioux and Lower Brule Sioux tribes. The Grow Creek Sioux 
and Lower Brule Sioux tribes were affected by the Fort Randall and Big 
Bend dams. The tribes received their original compensation for the 
damages caused by these two dams in 1958 and 1962.'° However, the tribes 
did not consider their original compensation to be sufficient, and they 
sought additional compensation to address the effects of both dams. As a 
result, in 1996 and 1997, Congress authorized additional compensation for 
the Crow Greek Sioux and the Lower Brule Sioux tribes, respectively." In 
2003, the Crow Creek Sioux and Lower Brule Sioux tribes hired a 
consultant to detennine if they were due additional compensation based 
on the method we proposed in our 1991 and 1998 reports. As a result of 
the consultant’s analysis, the two tribes are currently seeking a third round 
of compensation. In our 2006 report we assessed whether the tribes’ 
consultant followed the approach in our prior reports in calculating the 
compensation for Congress to consider in determining whether additional 
compensation was warranted for the Crow Creek Sioux and Lower Brule 
Sioux tribes.*® 


Damages Caused to 
the Tribes at Seven 
Reservations as a 
Result of Dams on the 
Missouri River 


The reservoirs created by the dams on the Missouri River permanently 
flooded over 350,000 acres of land on seven reservations, ranging from 
over 150,000 acres flooded on the Fort Berthold Reservation to less than 
600 acres flooded on the Santee Reservation (see table 1). In addition to 
the valuable river bottom land that was lost, the tribes lost any natural 
resources and structural improvements on the land. The naturjil resources 
lost included timber, wildlife, and native plants and berries. The structural 
improvements lost included such things as homes and ranches. In some 
cases, entire towns were lost. 


“GAO/RCED-91-77 and GAO/RCED-9&59. 

Randall Dam; Crow Creek, Pub. L. No. 85-516, 72 Stat. 1766 (1958); Lower Brule, 
Pub. L. No. JS-923, 72 Stat. 1773 (1958)- Big Bend Dam: Crow Creek, Pub. L. No. 87-735, 76 
Stat. 7M (19^); and Lower &Tile, Pub. L No. 87-734, 76 Stat. 698 (1962). 

"Crow Creek, Pub. L No. 104-^3, 110 Stat. 3026 (1996); and Lower Brule, Pub, L. No. 105- 
132, in Stat. 2563 (1997). 

'®GAO06-517. 
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Table 1 : Acreage Flooded on Seven Reservations by Dams on the Missouri River 


Reservation 

Dam 

Acreage flooded 

Fort Berthold 

Garnson 

152,360 

Cheyenne River 

Oahe 

104.420 

Standing Rock 

Oahe 

55,994 

Lower Brute 

Fort Randall and Big Ber\d 

22,296 

Crow Creek 

Fort Randall and Big Bend 

15.597 

Yankton 

Fort Randall 

2,851 

Santee 

Gavins Point 

593 

Total 

5 dams 

354,111 


Source: QAO BHtfysis 0* (he adiStiona] cerapenoatton aos. 


The damage that each tribe sustained was unique depending, on the land 
that was lost, the resources and structures on the land, and the overall 
impact on the commiuiity. For example, the Department of the Interior 
estimated at one point that 78 percent of the families living on the Fort 
Berthold reservation, or 289 families, lived in the area that was going to be 
flooded, a number that was generally two to three times higher than on the 
other reservations. On the Crow Creek and Lower Brule reservations, the 
Fort Randall Dam displaced 1 19 families, and the Big Bend displaced 
89 families. In some cases the same families were displaced by both dams. 
The Crow Creek reservation lc«t 94 percent of its timberland and the Fort 
Berthold reservation lost 100 percent of its irrigable land. 

In addition to the direct damages, Congress has recognized that the tribes 
also .suffered indirect or intangible damages for the loss of assets of 
unknown value. These losses included spiritual ties to the lands (for 
example, cemeteries and tribal monuments); tribal claims to a homeland; 
and benefits derived from living along the Missouri River. 


Compensation 
Provided to the Tribes 
on the Missouri River 
for the Damages 
Caused by the Dams 


The tribes at the seven reservations that lost land due to the flood control 
projects on the Missouri River originally received compensation for their 
damages between 1947 and 1962, and they subsequently requested and 
received adcUtional compensation between 1992 and 2002 (see table 2). 
For the tribes at the five reservations that we have reported on in the past, 
the original compensation was based on detailed assessments by the U S. 
government and the tribes of the damages caused by the dams and, in 
some cases, protracted settlement negotiations over how much the tribes 
should be compensated for their losses. The settlement negotiations for 
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the Cheyenne River Sioux tribe lasted about 4 years from the date 
settlement negotiations were authorized to the date the settlement 
legislation was enacted. The settlement negotiations for the Crow Creek 
Sioux and Lower Brule Sioux tribes involved two dams and stretched over 
about 9 years, from 1953 tlxrough the enactment of their settlement 
legislation for the Big Bend Dam in 1962. The results of the settlement 
negotiations were that the U.S. government and the tribes were unable to 
reach an ^reement. As a result, the settlements were left for Congress to 
decide. For each of the tribes at the five reservations that we have 
reported on in the past,, the original compensation provided was less than 
what the tribes’ believed their lands were worth. 


Table 2; Compensation Authorized by C<»igress for Tribes on the Missouri River 


Current year dollars in millions 




Original 

Year additional 

Additional 


Acreage 

Year original 

payment 

compensation 

compensation 

Tribe 

lost 

payment enacted 

authorized 

enacted 

authorized 

Three Affiliated Tribes of the 

Fort Berthoid Reservation 

152,360 

1947 and 1949 

$12.6 

1992 

$149,2 

Cheyenne River Sioux 

104,420 

1954 

10.6 

2000 

290.7 

Standing Rock Sioux 

55,994 

1958 

12.3 

1992 

90.6 

Lower Brule Sioux 

22,296 

1958 and 1962 

4.3 

1997 

39,3 

Crow Creek Sioux 

15,597 

1958 and 1962 

5.9 

1996 

27.5 

Yankton Sioux 

2,851 

1952 and 1954 

0.2 

2002 

23.0 

Santee Sioux 

593 

1958 

0.05 

2002 

4,8 


Source: GAO aralysis d U\e como«>'s8'ton acta. 

Note: The dollar amounts in this t<^le are generally from different years and ttwy should not be added 
together or compared witf^out first making adjustments for changes in the purchasing power of money- 
over time. 

During our prior reviews, we have recognized the problems with the 
original settlement negotiations, namely that the tribes may have been at a 
disadvantage during the negotiations and that they were not willing sellei^ 
of their land. We also recognized the inherit difficulties witlt trying to 
perform new economic analyses on the damages the tribes sustained 
50 yeai^j after the fact. In our 1991 and 1998 reports, for the tribes at three 
reservations, we found the economic analyses used to justify their 
additional compensation claims to be unreliable, and we suggested that 
the Congress not rely on them as a basis for providing the tribes with 
additional compensation. Instead, we suggested that if Congress 
determined that additionzd compensation was warranted, it could 
determine the amount of compensation by calculating the difference 
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between the tribe’s final settlement proposal (referred to in our 2006 
report as the tribe’s “final asking price”) and the amount of compensation 
Congress originally authorized the tribes. We used the inflation rate and an 
Interest rate to ac^just the difference to reflect a range of current values, 
using the inflation rate for the lower end of the range and the interest rate 
for the M^ier end. Using this approach, we calculated how much 
additional compensation it would take today to make up for the difference 
between the tribes’ final asking prices and the original compensation 
provided. IThe three largest additional compensation payments^ — Cheyetme 
River, $290.7 million in 2000; Fort Berthold, $149.2 million in 1992; and 
Standing Rock, $90.6 million in 1992 — ^were all within the ranges we 
calculated. 

’The four smaller additional compensation payments were calculated using 
a dif ferent approach. We were not asked by Congress to review the 
additional compensation claims for the Crow Creek Sioux and Lower 
Brule Sioux tribes in the 1990s when they received their additional 
compensation. Hie Crow Creek Sioux and Lower Brule Sioux tribes did 
not base their additional compensation claims in the 1990s, on an 
economic analysis as the tribes did for the three other reservations that we 
reviewed. Rather, the Crow Creek Sioux and Lower Brule Sioux tribes’ 
consultant asserted that since the tribes suffered the same type of 
damages as the Standing Rock Sioux tribe, they should be provided with 
additional compensation commensurate, on a per-acre basis, with the 
additional compensation provided to the Standing Rock Sioux tribe in 
1992.'® In our 2006 report, where we reviewed the additional compensation 
claims by the Crow Creek Sioux and Lower Brule Sioux tribes, we found 
that the additional compensation provided to the Crow Creek Sioux tribe 
in 1996 was slightly above the range we calculated and the additional 
compensation provided to the Lower Brule Sioux tribe in 1997 was within 
the range we calculated. The additional compensation dollar ranges we 


'®We proposed in our 1991 report that Congress consider a range of additional 
compensation of $64.6 million to $170 million for the Standing Rock Sioux tribe. In 1992, 
Congress authorized payment to the tribe of $90.6 million. According to the Crow Creek 
Sioux tribe’s consultant, tlte additional compensation for the Crow Greek Sioux tribe was 
calculated by adding an adjustment factor to the Standing Rock per-acre amount of 
$1,618— to take into account that a greater percentage of the Crow Creek Sioux 
Reservation was taken — and then multiplying this figure ($1,763.16) by 15,597 acres. Using 
this formula, the Congress authorized an additional compensation payment to the Crow 
Creek Sioux tribe of $27.5 million in 1996. Similarly, using the same $1,763.16 per-acre 
figure (multiplied by 22,296 acres), the Congress authorized an additional compensation 
payment to the Lower Brule Sioux tribe of $39.3 million in 1997. 
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calculated for the tribes at five reservations covered in our three prior 
reports are summari^d in figure 2. (llie dollar amounts in figure 2 are 
generally from different years and they should not be added together or 
compared without first making adjustments for changes in the purchasing 
power of money over time.) 


Figure 2: GAO’s Estimated Range of Additional Compensation Versus the Additional Compensation Authorized for Five 
Tribes Since 1992 

Tribe 

Three Affiliated Tribes of the - ■■■-' ■■ — 

Fort Berthofd Reservation 51.8 149.2 

(GAO range in 1 990 doltars] 


Standing Rock Sioux 

(GAO range in 1 990 dollars) 


1 


170.0 


Cheyenne River Sioux 

(GAO range in 1996 doftars) 


h 


78-2 




290.7 


Crow Creek Sioux ) |q 

(GAO range in 1996 doliars) g's 21.4 


Lower Brute Sioux 
(GAO range in 1997 dollars) 


39.3 




Dollars In miiiiont 

^ Additional compensation authotired if»PubL. No. 102-S75, iKle XXXV, 106 Sfat.4600, 4731 (1988) 
O Addtional compensation authorized in Pub L. No 104*223, ItO Star 3026 (1996) 

A Additional compensation authorized in Pub L. No 105-132, ill Stai. 2563 (1997) 

■ Additional compensallon authorized in Pub L No 106-511, title 1. liaStat. 2366(2000) 
Scpurce.GAC 


The additional compensation authorized in 2002 for the Yankton Sioux and 
Santee Sioux tribes was also partially based on a per-acre calculation. 
Congress followed a two-pjut calculation in authorizing additional 
compensation for the Yankton Sioux and Santee Sioux tribes. The first 
part involved taking the additional compensation prorided to the Lower 
Brule Sioux Tribe in 1997, on a per-acre basis ($1,763), and multiplying 
that times the acreage the Yankton Sioux and Santee Sioux tribes lost 
(Yankton Sioux, $1,763 x 2,851.4 acres = $5,027 million; Santee Sioux, 
$1,763 X 593.1 acres = $1,046 million). The second part of the calculation 
involved multiplying the results of the first part by 4.58 to add an amount 
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for severance damages and rehabOitation (Yankton Sioux, $6,027 million x 
4.68 = $23.02 million; Santee Sioux, $1,046 million x 4.68 = $4.79 million).” 
We have not performed any reviews of the additional compensation claims 
for the Yankton Sioux and Santee Sioux tribes. 

Rehabilitation funds had been provided to tribes on four of the seven 
reservations as part of their original compensation in the 1950s and 1960s 
(see table 3). While rehabilitation was a significant component of the 
original compensation package for four tribes, we believe it should be 
considered separately from the comparison for damages because 
rehabilitation was not directly related to the damage caused by the dams. 
Funding for rehabilitation, which gained support in the late-1940s, was 
meant to improve the tribes’ social and economic development and 
prepare some of the tribes for the termination of federal supervision.^ 
From the late-1940s through the early-1960s, Congress considered several 
bOls that would have provided individual tribes with rehabilitation 
funding. For example, between 1949 and 1950, the House passed seven 
bills for tribes totaling more than $47 milUon in authorizations for 
rehabihtation funding, and considered other bUls, one of which would 
have provided $50 million to several Sioux tribes, including Crow Creek 
and Lower Brule. Owing to opposition from tribal groups, the termination 
policy began to lose support with Congress in the late 1950s, and 
rehabilitation funding for individual tribes during this time was most often 
authorized by Congress in association with compensation bUls for dam 
projects on the Missouri River. However, the granting of rehabUitation 
funding for these tribes was inconsistent Some tribes did not receive 
rehabUitation funding along with compensation for damages, whUe others 
did. 


'‘See S. Rep. No. 107-214 at 4 (2002). The $23.0 million and $4.8 million in additional 
compensation authorized in 2002 for the Yankton Sioux and Santee Sioux tribes, 
respectively, is signihcantly less than the $34.3 million and $8.1 million origmaUy proposed 
as additional compensation for these two tribes in 1999. See H.R. 2671, 106th Cong. (1999); 
and S. 1 148, 106th Cong. (1999). For an explanation of how these higher dollar amounts 
were calculated see S. Rep. No. 106-367 at 7-8 (2000). 

"'The policy of termination, which was initiated in the 1940s and ended in the early 1960s, 
wa.s aimed at ending the U.S. government’s special relationship with Indian tribes, with an 
ultimate goal of subjecting Indians to state and federal laws on exactly the same terms as 
other citizens. 
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Table 3: Rehabilitation Payments Authorized by Congress for Tribes on the Missouri River 


Current year dollars in millions 

Tribe 

Year original payment 
enacted 

Original payment 
authorized 

Rehabilitation 
payment authorized 

Percentage 

Three Affiliated Tribes of the Fort 
Berthold Reservation 

1947 and 1949 


$12,6 

$0 

0% 

Cheyenne River Sioux 

1954 


10,6 

5.2‘ 

49 

Standing Rock Sioux 

1958 


12.3 

7.0“ 

57 

Lower Brule Sioux 

1958 and 1962 


4.3 

1.9 

45 

Crow Creek Sioux 

1958 and 1962 


5,9 

3.8 

64 

Yankton Sioux 

1952 and 1954 


0.2 

0 

0 

Santee Sioux 

1958 


0.05 

0 

0 


Source: GAO analysis of the compensatio 

n aas. 





These amounts include relocation and reestablishment funds authorized for the tribes. For example, 
one Cheyenne River Sioux tribe was autfiorized $416,626 for relocating and reestablishing tribal 
members living in ttie area that was flooded. 


In closing, I would caution against looking solely at the acreage lost and 
the authorized compensation counts to try and determine if the tribes 
were treated consistently. Such comparisons have led to perceived 
inequities between the tribes. For example, questions could be asked such 
as, WTiy was the original compensation for the Standing Rock Sioux tribe 
almost as much at the original compensation for the Three AfEQiated 
Tribes of the Fort Berthold Reservation when the Fort Berthold 
reservation lost three times as much land? or Why was the additional 
compensation provided to the Yankton Sioux tribe almost as much as the 
additional compensation provided to the Crow Creek Sioux tribe when the 
Grow Creek reservation lost more than five times as much land? The type 
of land lost, the resources on the land, the structures on the land, the 
settlement negotiations, the compensation biUs, and the dates when 
compensation was pro\'ided, has varied by tribe. Looking at just the total 
compensation amounts masks the imderlying differences in each of the 
compensation bills. 

Mr. Chairman, this completes my prepared statement. I would be happy to 
respond to any questions you or other Members of the Committee may 
have at this time. 
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Contact and 
Acknowledgments 


For further information, please contact Robin M. Nazzaro on (202) 5 12- 
3841 or nazzaror@gao.gov. Individuals making key contributions to this 
testimony and our 2006 additional compensation report are Greg CarroU, 
Tim Guinane, Susanna Kuebler, Jeffery D. Malcolm, and Carol Hermstadt 
Shulman. 


Senator Tester. Thank you, Robin. I appreciate your testimony. 
I do have a few questions here. 

You provide some more background information as it relates to 
the original compensation amounts to the tribes and how they were 
developed. The original compensation was from the 1950s and the 
1960s, and your testimony stated that the original compensation to 
the tribes was based on detailed assessment by the U.S. Govern- 
ment and the tribes of the damages caused by the dams and, in 
some cases, protracted settlement negotiations. Could you describe 
some of the factors and information that was utilized to determine 
the level of damage caused to the tribes during those original set- 
tlement negotiations? 

Ms. Nazzaro. Yes. The Corps of Engineers did an initial assess- 
ment of the direct damages of the flooding. The Department of In- 
terior then did an assessment of indirect damages. These included 
pretty extensive inventories of not only the lands, but the resources 
on those lands. For example, how many trees were on the lands; 
what kind of trees; livestock, if you will. 

I have seen records of actually counting how many chickens were 
there; what kind of agricultural pursuits had been in the area; 
what kind of resources would be available, even into the future. 
Say they decided to pursue logging with the trees that were on the 
lands. 

There was some attempt made to try to determine not only the 
value of the resources then, but also how these resources could 
have been used in the future. 

Senator Tester. Did the indirect damages include things like 
you are talking about, like spiritual ties and those kind of things? 

Ms. Nazzaro. That was indirect costs, correct? Or damages, yes. 

Senator Tester. I am assuming, other than trees and livestock 
and homes and churches and hospitals, that also the value of the 
land was also included as a baseline. 

Ms. Nazzaro. That was the Corps of Engineers’ assessment. Yes, 
the Corps of Engineers did the direct assessment of damages. 

Senator Tester. Who did the indirect? 

Ms. Nazzaro. The Corps of Engineers. 

Senator Tester. Did both indirect and direct? 

Ms. Nazzaro. No, indirect came from the Department of Interior. 
Yes. 

Senator Tester. Can I ask why? Why was it done that way? Do 
you know why the Army Corps just didn’t do them both? 

Ms. Nazzaro. I wouldn’t think that they would have that exper- 
tise to be able to assess the indirect damages. 

If I could bring my expert on this whole issue, who knows the 
history of the tribes very well, Jeff Malcolm? 

Senator Tester. I certainly don’t have a problem with that. 

Jeff? 
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Mr. Malcolm. Jeff Malcolm. I am an Assistant Director with 
GAO’s Natural Resources and Environment team. 

The Corps of Engineers felt that in the original legislation that 
authorized compensation for the dams, that they were only author- 
ized to pay for the direct damages directly caused by the dams. 
They didn’t believe they were authorized to pay for other intangi- 
bles or indirect damages. 

Senator Tester. I got you. Okay. 

GAO has taken a position that it would be difficult to perform 
new economic analysis on the damage to the tribes sustained 50 or 
60 years ago. Instead, GAO recommended that Congress look to a 
tribe’s final asking price during the original negotiations and use 
that to determine whether a tribe should be entitled to additional 
compensation. 

Can you further describe why we can’t just use the information 
we have to perform a new economic analysis on the damages faced 
by the tribes when their lands were originally taken? Does that 
make sense to you? 

Ms. Nazzaro. Well, I think a big part is the time that has 
lapsed. A lot of these people are no longer alive. The lands are no 
longer there to visually inspect them, so you are still relying on 
historical records, which may or may not be accurate. So it would 
be very difficult. That gets to our point about the difficulty 50 years 
after the fact to go in and make an assessment. 

Senator Tester. Okay. If the GAO was asked, would they be able 
to develop methodologies for calculating damages based on factors 
other than tribes’ final asking price? 

Ms. Nazzaro. I think we would want to stand behind the meth- 
odology we used before. We really felt that the tribes’ final asking 
price was the most complete and realistic estimate at the time, and 
that is why we used that estimate. I know there have been ques- 
tions raised as to why we used that price. 

Senator Tester. Yes. 

Ms. Nazzaro. But as over time, as the negotiations went on, data 
became more enriched, if you will, and so we feel that it is better 
data to use the more recent, or the final asking price, rather than 
to go back to any other ones. As you reach through a negotiation, 
you both start at kind of opposite ends. 

Senator Tester. And work toward the middle. 

Ms. Nazzaro. Doing the worst case, you know, how much are you 
going to pay, and I think you come closer together. So we felt that 
final asking price was probably the best number to use. 

Senator Tester. Okay. The GAO has recognized that there were 
problems with the original settlement negotiations, namely that 
the tribes may have been at a disadvantage during the negotiations 
with the Eederal Government. What are some of the reasons why 
the tribes may have been at a disadvantage during these negotia- 
tions? 

Ms. Nazzaro. Well, in one case that I am particularly familiar 
with is the fact the Government was actually constructing the 
dams at this time. We have heard that they felt pressured, that 
this was kind of a one shot deal, either come to the table and put 
forth your estimate, or you may not have an opportunity again. 

Jeff might have another perspective. 
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Senator Tester. But did this happen in most of the cases, that 
the dams were being huilt and negotiations were going on after the 
dam had heen in progress? 

Mr. Malcolm. I would say in most of the cases that is what hap- 
pened. Again, there were varying degrees of how long the construc- 
tion had heen ongoing while the negotiations were ongoing. But 
yes, in some cases the dams had been closed and the water had 
started rising. Certainly, as we refer to in our statement, there 
were protracted negotiations. So the negotiations spanned over 
many years. During that time, some people were being relocated 
without really having compensation. 

Senator Tester. So what you are saying is the dams weren’t just 
starting construction. They were done with construction. 

Mr. Malcolm. Done is a relative term as you look at the dams. 
Basically, they report the time the dams were closed, which is 
when they actually walled off the water for the last time. After the 
dams were closed, the construction was continuing to go on for a 
number of years after that. They continued to fill in the dams and 
do various parts of the construction. 

Senator Tester. Okay. In your testimony, Robin, you stated that 
four of the seven tribes received rehabilitation funds as a part of 
their original settlements, but that GAO believes that rehabilita- 
tion should be considered separately from any comparison for dam- 
ages because rehabilitation was not directly related to the damage 
caused by the dams. 

Can you address what rehabilitation funds were meant to ad- 
dress originally? 

Ms. Nazzaro. Rehabilitation was not a factor in the Fort 
Berthold situation. It didn’t happen until later, more in the 1958 
time frame, when they were negotiating with Standing Rock that 
the whole concept of rehabilitation came back in. 

The idea here was to improve the economic and social status of 
the tribes. It had a lot to do with just the history of the tribes and 
how the Federal Government interacted with the tribes. This was 
really a preparation for termination of Federal supervision of the 
tribes, and was in the form of business loans, education loans, 
things like that to actually improve the overall welfare of the tribes 
at the time. It wasn’t really linked to the flooding of the Missouri 
River. 

Senator Tester. Okay. All right. Okay. Thank you. 

We have been joined by Senator Murkowski and Senator Thune. 
We welcome them to the Committee. If you folks have any opening 
statements, we could certainly take them at this point in time. 

STATEMENT OF HON. LISA MURKOWSKI, 

U.S. SENATOR FROM ALASKA 

Senator Murkowski. Thank you, Mr. Chairman. 

I don’t have much of an opening statement. I just do want to ac- 
knowledge, recognizing the history of the Pick-Sloan program and 
the impact of the very sudden relocation of entire Native commu- 
nities. We recognize how complex, how far-reaching this really is. 

The Pick-Sloan program also illustrates that if the community 
relocation is unavoidable that the true costs of relocation should be 
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very carefully evaluated in advance of the relocation, and that the 
process of the relocation should he very carefully planned. 

We have some situations in Alaska, perhaps not much unlike 
what we have seen here. We have several communities, in fact a 
whole handful of communities, that are looking to relocate as a con- 
sequence of what we are seeing with rising sea levels due to cli- 
mate change, erosion on the coast. We are looking at their capacity 
to adequately cover the losses that are sustained hy relocating 
these tribal communities. 

So I am pleased that we are able to have this hearing this morn- 
ing to look specifically to the Pick-Sloan, but also about how we can 
perhaps better anticipate as we move forward in matters such as 
this. 

Thank you, Mr. Chairman. 

Senator Tester. Senator Thune, did you have any opening state- 
ment? 


STATEMENT OF HON. JOHN THUNE, 

U.S. SENATOR FROM SOUTH DAKOTA 

Senator Thune. Thank you, Mr. Chairman. 

I just want to tell you I appreciate very much, since I am not on 
the Committee, the opportunity to be able to be here today along 
with my colleague. Senator Johnson from South Dakota, be able to 
welcome the Chairmen and Presidents of our tribes in South Da- 
kota, to look at the impacts of Pick-Sloan. There are lots of positive 
things that have happened in our State, and yours as well, Mr. 
Chairman, as a result of Pick-Sloan, but there are also a lot of con- 
sequences and impacts that have perhaps not been as positive with 
regard to the lands adjacent to and the impacts they have had on 
the tribes. 

So we are going to hear from some of those tribal leaders today 
and I am very glad to be able to welcome them here, and look for- 
ward to the insights and the testimony they will be able to provide 
about how this project has affected their specific reservations and 
what fair compensation could do to improve them. 

So I want to thank you again for holding the hearing, for inviting 
me, and I look forward to working with my colleagues on both sides 
of the aisle to address and bring some resolution to these issues, 
which are very long-standing and in need of some closure. 

So thank you, Mr. Chairman. 

Senator Tester. Thank you. Senator Thune. 

Senator Johnson, did you have any questions for the witness? 

Senator Johnson. Yes. 

I understand the GAO numbers are all based on final asking 
price. While that may be a good benchmark when parties to nego- 
tiations are on equal footing, I believe that they can not be strictly 
applied to every historical injustice. Did the GAO’s analysis exam- 
ine the conditions under which the parties arrived at their final 
asking price? 

Mr. Malcolm. We looked at the historical record. Again, just to 
say for the record, certainly we worked closely with our economists 
at GAO. The final asking price issue is not something that is writ- 
ten in stone. We did look for any information to indicate why that 
would have been, or if that would have been an unreasonable num- 
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ber to use. So we looked at all of the tribal offers that were made 
over a period of years to try to determine if the final asking price 
was inconsistent with or totally out of line with other offers that 
had been made over time. 

What we determined based on that analysis was that it was a 
reasonable offer. It was consistent with generally the other offers 
that had been made over time. One of our issues that we had was 
again looking at the offers that were made as a proposal. The pro- 
posal had many different components. As you know, in a negotia- 
tion, you might be willing to give up something in category A if you 
get more in category B. 

So there are tradeoffs and decisions that are made between 
those, so we think it is kind of important to consistently use one 
offer, as opposed to taking components out of various offers that 
were made over different years. So that was also one of the issues 
we raised in our report. 

Ms. Nazzaro. And those proposals didn’t always decrease over 
time. In fact, actually in one case it was actually the highest pro- 
posal that the tribes came back with, and that was the one that 
was used in our economic analysis. 

Senator Johnson. It seems the tribes must of been at a dis- 
advantage in the original negotiations. Are they not also at a dis- 
advantage in this GAO formula? 

Mr. Malcolm. The basis of the formula, again, is simply recog- 
nizing the difficulties with redoing a completely new economic anal- 
ysis. As Robin mentioned, you don’t have the people to interview 
today in every case to really determine how they valued items 50 
years ago. I mean, something might be much more valuable to 
someone today than it was to a different person 50 years ago when 
they were actually there. So not having those people to do that type 
of analysis is difficult. 

So basically, our approach was simply to say, make the assump- 
tion that you gave essentially 100 percent of what they asked for 
at the time. So 50 years ago, they were willing to settle for X 
amount, and we saw that as their final asking price. So our as- 
sumption is, let’s say if they had come to the table as they did 50 
years ago, put a proposal across the table, and said, we are willing 
to accept $12 million for this land. The Government would have 
said, we will take that offer; let’s sign this on the dotted line. 

That didn’t happen. The Government and the tribe did not reach 
an agreement. They were at a stalemate. So what we are saying 
is, okay, let’s say you had accepted that offer that they made 50 
years ago. So we calculated how much did they ask for then; what 
did Congress actually provide. So we are basically looking at trying 
to make them whole, if you will, in accepting the final offer that 
was issued at the time. 

Senator Johnson. Are you saying the agreements were at the 
end subjective in nature? 

Mr. Malcolm. Excuse me? 

Ms. Nazzaro. If he is asking that the final offers were subjective, 
the final negotiations, there never was an agreement between the 
Government and the tribes. Congress ultimately made the decision 
on that original compensation and it was less than the tribes want- 
ed. So that is why we went back and said let’s look at the dif- 
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ference, then, between what the tribes wanted and what Congress 
gave them, and use that as the basis, that difference. 

And then we applied an interest rate and a bond rate to give you 
a range of what we thought would have been fair had we stuck 
with what the tribes actually were asking for back then. It did 
seem like it was more arbitrary as to what Congress decided to 
give them than what the tribes, because that was based on their 
personal knowledge. So we felt it was fairer to go back to what the 
tribes actually were asking for. 

Senator Johnson. No further questions. 

Senator Tester. Senator Murkowski? 

Senator Murkowski. Thank you, Mr. Chairman. 

I just have one question. In your testimony, you had mentioned 
that in addition to the direct damages, that Congress had also rec- 
ognized that the tribes had suffered damages due to social and cul- 
tural losses. The question for you this morning is whether or not 
those social costs have been contemplated in GAO’s calculation of 
additional compensation for the seven Indian tribes? If so, how do 
you calculate for that? How do you provide for that accounting? 

Ms. Nazzaro. It was factored in the final asking price. The tribes 
had included all those various components: direct costs, indirect 
costs, and in some cases rehabilitation costs. The only one that did 
not include rehabilitation was for the Affiliated Tribes associated 
with the Fort Berthold Reservation. 

Senator Murkowski. So you are saying that the tribes had pro- 
posed that number as compensation? 

Ms. Nazzaro. That was part of the component of the discussions. 
That is where Jeff was mentioning that there was a tradeoff, that 
sometimes they would say, well, we will take more for the direct, 
and then we will cut back on the indirect, that there was a bal- 
ancing. But all those components were on the table at the time of 
the original negotiations for compensation. So that was a part of 
that number that, if you will, the tribes proposed at the end. 

Senator Murkowski. As you are looking to additional compensa- 
tion, are the culture and the social costs still factored in, or have 
you basically concluded that that was done once and so there is no 
more? 

Mr. Malcolm. It still is factored in. Senator Murkowski. Again, 
as Robin described, we looked at all the different components of 
how much the tribe itself had asked for those indirect damages at 
the time. We looked at again the compensation bill that Congress 
enacted, and again in every case they got less than what they had 
requested. So we did have a factor for the indirect damages that 
we then brought forward to current values to see how the amount 
that they were not paid, how much would that be worth today, i.e. 
how much would it take to make them whole based on what they 
asked for 50 years ago. 

Senator Murkowski. Thank you, Mr. Chairman. 

Senator Tester. Senator Thune? 

Okay. I want to thank you very much for your testimony and 
your answering of the questions. Thank you very much. 

Mr. Malcolm. Thank you. 

Ms. Nazzaro. Thank you. 
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Senator Tester. Our next panel consists of the Honorable Ron 
His Horse Is Thunder, Chairman of the Standing Rock Sioux Tribe 
from Fort Yates, North Dakota; the Honorable Michael B. 
Jandreau — and excuse me if I have pronounced it wrong — Chair- 
man of the Lower Brule Sioux Tribe of Lower Brule, South Dakota; 
the Honorable Marcus Wells, Jr., Chairman of the Three Affiliated 
Tribes of Mandan, Hidatsa, and Arikara Nation, New Town, North 
Dakota; the Honorable Roger Trudell, Chairman of the Santee 
Sioux Nation in Nebraska; the Honorable Robert Cournoyer, Chair- 
man, Yankton Sioux Tribe in South Dakota; and the Honorable 
John Yellow Bird Steele, President of the Oglala Sioux Tribe in 
South Dakota. 

We will start out with Ron His Horse Is Thunder. You can start 
with your testimony and we will go down the list. Thank you for 
being here. 

We will keep the testimony. If you can make it as concise, keep 
it to five minutes, it would be very much appreciated. 

We are joined by the other good Senator from North Dakota, 
Senator Conrad. Do you have any statement before we get started 
with this panel? We are just starting now. 

STATEMENT OF HON. KENT CONRAD, 

U.S. SENATOR FROM NORTH DAKOTA 

Senator Conrad. If I could just for a moment, Mr. Chairman, es- 
pecially welcome Ron His Horse Is Thunder, a very dear friend and 
somebody who has a real vision and a commitment to improving 
the future of his people. I am delighted that he is here. 

I welcome all the witnesses, Marcus Wells as well. I didn’t notice 
that you were here as well. Good to have you here. Marcus is a rel- 
atively new tribal Chairman, but somebody who has jumped in 
with both feet to try to improve the future of his people as well. 

So we are delighted to have these two distinguished witnesses 
from North Dakota and all the witnesses on this panel. 

Thank you, Mr. Chairman. 

Senator Tester. Thank you. Senator. 

We will try to keep the comments to five minutes. I appreciate 
it very much if you would. There are six of you here and we do 
have limited time today by the time we get through the questions. 

So Ron, you go ahead and fire away. 

STATEMENT OF RON HIS HORSE IS THUNDER, CHAIRMAN, 
STANDING ROCK SIOUX TRIBE 

Mr. His Horse Is Thunder. Mr. Chairman, honorable members 
of the Committee, thank you for allowing me the opportunity to 
speak today. I have written remarks, but I am not going to read 
them off to you. I will condense them down into some oral testi- 
mony here. 

I particularly find interesting the GAO’s method of accounting 
for losses that tribes incurred more than 50 years ago. Of course, 
we all, and the street term, if you will, for accountants is bean 
counters. It is really interesting as they start talking about how 
they appraised our land originally, et cetera, and the difference be- 
tween their appraisal and the tribe’s appraisal, and basically call 
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it an asking price, what we originally asked for. I don’t know if our 
tribe ever came up with an original asking price. Maybe they did. 

They seemed to say that there is a difference between what was 
given us by Confess then and the asking price. So I would be in- 
terested in knowing what our asking price originally was and what 
was the difference in terms of percentages that was the original 
asking price and what was in fact given us. 

Standing Rock did lose about 56,000 acres of land and we were 
originally given about $12 million in compensation for that loss. 
Now, I have talked to a number of the elders who were alive back 
then, and I have seen some of the records of the price that they 
were given for their land. Every time you talk to them, it brings 
up much sadness in their hearts. 

They were given about $31 an acre for their land back then, is 
what they were given. There was no negotiation with them. It was 
just, you take this, and that is it. I find it real interesting that they 
didn’t understand that there was in fact a negotiation process. 
They didn’t understand the fact that they could have appealed it, 
that they could have gotten a lawyer and appealed the process, and 
maybe even gotten more compensation. 

They didn’t understand that. Most of them didn’t speak English 
very well. The Bureau of Indian Affairs was giving them an ap- 
praisal notice saying $31 an acre and this is how many acres you 
are going to lose, and this is how much we are going to give you 
for it. And even though many of them said no, they refused to sign, 
they were still forced to take $31 per acre, again not understanding 
that they had a right to get an attorney and to challenge it. 

Now, non-Indians, many of them, did challenge it and got up to- 
wards $60 an acre, more than almost twice the value of what In- 
dian land was paid at. So there is a huge discrepancy in the 
amount that Indians got for land and non-Indians got for their 
land, it being the exact same land. 

Standing Rock in its 55,000 acres that was lost, although we 
didn’t lose the most amount of acres. I think that Fort Berthold 
lost more acres than we did. Standing Rock did lose the most tim- 
bered land. Out of all the tribes, we lost more timber acreage than 
any of them. 

As GAO says, you can’t really use one appraisal rate and apply 
it to another tribe because the types of land lost were different. But 
the timberland was highly valuable to us in that it is where most 
of our game resided. It is where we acquired most of our food from. 

I purposely used the word bean counter when I started this be- 
cause when we start talking about food, that is something that 
wasn’t truly accounted for. There is a little field mouse, if you will, 
that lives among the trees, and it collects beans. It will run from 
tree to tree or plant to plant and collect little beans, and store 
them for the wintertime. They dry. They create huge mounds of the 
stuff. 

We used to use that as food. We would go find these little 
mounds, these huge mounds, if you will, where these beans were 
stored and we would trade with those little field mice. We would 
leave corn or we would leave tobacco, and we would take half of 
their beans that they stored for the winter, and that was part of 
our food supply. That is something the GAO, those bean counters 
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will never understand in terms of beans. They never will. That was 
our food supply, and of course the grapes and the berries and ev- 
erything else that is associated with the forest. That will never be 
accounted for, and can’t be accounted for. 

Now, they talk about the difference in asking price. Again, I 
don’t think our tribe ever really had an official asking price, but 
maybe it did. We did receive additional compensation at the Stand- 
ing Rock Sioux Tribe. We got in the 1990s an additional $90.5 mil- 
lion. But we asked actually for more. We didn’t receive that higher 
amount, and when they start talking about negotiations, the nego- 
tiations change from tribe to tribe. If you came in later after Stand- 
ing Rock and Three Affiliated came in, we were the first, if you 
came in after that, the way of appraising your land and what you 
lost changed, and actually got more. I mean, the evaluation go 
more. 

So if you were to give us what the tribes got after we came in, 
the negotiation process gets better and better. We in fact believe 
that our true loss in 2004 dollars was $611 million. We have a 
study that we would like to leave that accounts for that difference. 
So truly what Standing Rock believes it lost, even if you take out 
the $90.6 million that was paid to us in the 1990s, is truly an addi- 
tional loss of $611 million that we believe is there. 

Also, there is surplus land that the Corps of Engineers when it 
took, it took a long square boundary line along the river. There is 
what is deemed excess Corps land. We know on our reservation 
there are 19,000 acres that is Corps land that could be given back 
to the tribe. We have asked for it. They have given us back only 
365 acres thus far and we would like to see all that 19,000 acres 
returned to us. 

I can’t actually see the clock, sir. 

Senator Tester. Actually, the clock hasn’t been running for a 
while, but you are about out of time. So wrap it up, please. 

Mr. His Horse Is Thunder. So in the end, I really feel for our 
tribal members, and there are still some alive today who were the 
original landowners who only got paid $30 an acre and were forced 
to move from the best land we had up to the top on the prairies. 
Originally, there was, and I have heard it said by the GAO, some 
replacement lands that were available, rehab lands they refer to 
them as, available to these landowners who originally lost land. 

Well, those rehab lands, those rehab dollars, we call them section 
five dollars on our reservation. Section five dollars, of all the people 
who lost land on the river bottom, only one person ever got section 
five land ever. Section five land was administered by the Bureau 
of Indian Affairs, and you want to know who got section five land? 
Bureau of Indian Affairs employees who did not lose land on our 
reservation, and did get replacement land even though they didn’t 
lose any land. Only one person who ever lost land on the river bot- 
toms, one person, ever got replacement lands. 

Thank you. 

[The prepared statement of Mr. His Horse Is Thunder follows:] 
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IMPACT OF FLOOD CONTROL ACT OF 1944 ON INDIAN TRIBES 
ALONG THE MISSOURI RIVER 

TESTIMONY OF THE STANDING ROCK SIOUX TRIBE 
RON HIS HORSE IS THUNDER, CHAIRMAN 

November 1, 2007 

The Standing Rock Sioux Tribe welcomes the opportunity to present testimony at this most 
important hearing of the Senate Indian Affaire Committee on the intact of the 1944 Flood Control Act on 
Indian tribes along the Missouri River. The act and the Pick Sloan Missouri River Basin Project (Project) 
were intended to provide employment for soldiers returning from World War 11 and to develop the 
economy of die Northern Great Plains and downstream imvigation states. Irrigation and hydropower 
development would be the halln^ks of the Project in the states of Montana, North Dakota and South 
Dakota, and the 9 foot navigation channel would be the hallmark of the Project in Nebraska, Iowa, 
Missouri and Kansas. Irrigation projects, tributary storage and the use of hydropower for irrigation 
pumping were identified purpose of die Project on the Indian re^rvadons. 

The plans for development on the Indian reservations were largely unfulfilled, although die 
Congress is commended for the 1986 Garrison Diversion Unit Reformulation Act and the 2000 Dakota 
Water Resources Act provisions that provided for 2,380 acres of irrigation on Standing Rock Indian 
Reservation (now under development) and the ongoing development of water supply for municipal, rural 
and industrial purposes across the reservation. 

The principal impact of the Project was die dev^tating inundation of our ancestral lands along 
the Missouri River with the creation of L^e Oahe, the largest of die mainstem Missouri River reservoirs. 
The Corps of Engineers took 56,000 acres of land on the Standing Rock Indian Reservation for project 
purposes and continues to maintain 19,000 acres of l^ds surplus to project needs. The Equitable 
Compensation Act, resulting from recommendations of the Joint Trilial Advisory Committee established 
by the Garrison Diversion Unit Reformulation Act, partially offset the damages of taking the Tribe’s 
lands. A $90.6 million fund was established that assists the Tribe dirough the generation of annual 
returns that may be invested in the economic development of the Tribe. The compensation was less than 
the value of the land to the United States for hydropower purposes, which was detemimed based on 1990 
conditions as follows: 


CCWPUTATIC»<S CF VALUE OF TAKING AREAS BASED ON HVTtRPOWER 


Net 

1990 Electrical 

Maximum S0% Annual Power 4% CMscount 

Indian Reservation Acres Operating Pool Percent Net Power Megawatt Benefit Net Annual Net Present 


DoMwistream Oxla* 

Reserved 

Taken 

Acres 

T^ina 

Value 

Hours X 1,000 

(miHs/kwhl 

V^ue 

Value 

FortBerthotd 

Garri^m 

154.912 

380,000 

40.8% 

20.4% 

2,318.3 

32.44 

15,3^,342 

$ 383,208,543 

Stsffiding Rock 

Oahe 

55,994 

374,000 

13.2% 

6.6% 

2,647.5 

32.44 

5.648,931 

141.223.266 

Cheyenne River 

Oahe 

99,548 

374,000 

26.6% 

13,3% 

2,547.5 

32.44 

11,429,336 

265,733,386 

Lower Brule 

Big Bend 

14,958 

61,000 

24.5% 

12.3% 

995.5 

32.44 

3,959,215 

98,980,363 

Lower Brule 

Fort Randall 

7,997 

102,000 

7.8% 

3.9% 

1,701.6 

3Z44 

2,163,767 

54,093,924 

CrowO^k 

Big Bend 

6,416 

61, (XK) 

10.5% 

5.3% 

^5.5 

32.44 

1,698,243 

42,456,077 

OowOeek 

Fort Rerrdal! 

9,149 

102,000 

9.0% 

4.5% 

1,701.6 

32.44 

2.475,455 

61,886,371 

Santee 

Gavins Point 

593 

31,000 

1.9% 

1,0% 

686.9 

32.44 

213.113 

5.327.833 



349,567 

1,485,000 

23.5% 




$42,916,391 

$ 1,072,909.763 


The formula was based on principles established by the former Federal Power Commission for 
determining the value of tribal lands used by private utilities for hydropower purposes. 
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The foregoing provides a brief historical perepective. Our current problem is the considerable 
damage to our drinking water and irrigation intekes on the Standing Rock Indian Reservation by die 
operation of Lake Oahe by the Corps of Engineers primarily for downstream navigation. The Review and 
Update of the Master Manual, completed by die Ccaps of Engineers a few short years ago is obsolete and 
based on a false hydrology diat does not recognize the impacts of climate change and the absence of 
significant economic value from the release of vast quantities of water for navigation in the lower 
Missouri River. 

The Standing Rock Sioux Tribe has taken the initiative to find a remedy for the inequities of the 
current operating procedures. We have joined with die states of North Dakota, South Dakota and 
Montana to develop legislation that will better balance the economies of the uppCT and lower basins. One 
of the guiding principles in our woik with die upper basin states is recognition that, while irrigation was 
the predominant national thrust in 1944, the national need at present is alternative, renewable energy. 

Pick Sloan should be re-oriented toward the contemporary national need. We are also seeking sensibility 
in the operation of die Missouri River reservoirs wiUi climate change. The Standing Rock Sioux Tribe 
feels that navigation in the lower Missouri River is uneconomic and that the Missouri River reservoirs 
have the potential to enhance navigation flows of the Mississippi River over short time frames on the 
order of weeks rather than months. New planning is ne^ed to accommodate climate change and to 
define the best use of more limited releases for navigatioa 

An adverse impact of the 1944 Flood Control Act that goes unnoticed is the failure of the United 
StatevS, whedier the Secretary of the Interior or the Secretary of the Army, to plan for, preserve and protect 
our valuable rights to the use of water in the Missouri River. 

The Corps of Engineers makes the following statement describing how the Coips fails to 
recognize or consider Indian water rights in its Master Water Control Manual for the future operation of 
die Missouri River, thereby committing Missouri River water to operational priorities and creating an 
insunnountable burden for the future exercise of the rights to the use of water by the Standing Rock Sioux 
Tribe as reserved from time immemorial: 

The Missouri River basin Indian tribes are currently in various stages of quantifying their 
potential future uses of Mainstem System water. It is recognized that these Indian tribes may be 
entitled to certain reserve or aboriginal Indian water rights in streams running through and 
along reservations. Currently, such reserved or aboriginal rights of tribal reservations have not 
been quantified in an appropriate legal forum or by compact with three exceptions.. . . The Study 
considered only existing consumptive uses and depletions; thertfore, no potential tribal water 
rights were considered. Future modifications to system operation, in accordance with pertinent 
legal requirements, will be considered as tribal water rights are quantified in accordance with 
applicable law and actually put to use. Thus, while existing depletions are being considered, the 
Study process does not prejudice ar^ reserved or aboriginal Indian water rights of the Missouri 
River basin Tribes. (PDEIS 3-64) 

The Secretary of Interior’s former Working Group on the Endangered Species Act and Indian 
Water Rights, published recommendations for consideration of Indian water rights in Section 7 
Consultation, in national guidance for undertakings such as the Master Manual, as follows, but this 
guidance has not been followed: 

The environmental baseline used in ESA Section 7 considtations on agency actions affecting 
riparian ecosystems should include for those consultations thefiill quantum of: (a) adjudicated 
(decreed) Indian water rights; (b) Indian water rights settlement act; and (c) Indian water rights 
otherwise partially or fully quantified by an act of Congress. . . Biological opinions on proposed or 
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existing water projects that may affect the future exercise of senior water rights, including 
unadjudicated Indian water rights, should inclwie a statement that project proponents assume the 
risk that the future development of senior water rights may result in a physical or legal shortage 
of water. Such shortage may be due to the operation of the priority system or the ESA. This 
statement should also clarify that the can request reinitiation of consultation on junior 

water projects when an agency requests consultation on federal actions that may affect senior 
Indian water rights. 

The Sliding Rock SioiDL Tribe claims rights to irrigate not less than 303,650 arable acres with an 
annual diversion duty of 4 acre feet per acre, to supply municipalities, commercial and industrial purposes 
and rural homes with water for not less than 30,000 future persons having an ^mual water requirement of 
10,000 acre feet annually and to supply 50,000 head of livestock of every kind on the ranges having an 
annual water requirement of 1,500 acre feet annually, all subject to change. This is a considerable 
reserved water right that is weakened by the failure of the agencies of the United States to acknowledge 
any water right. This failure forces fiiture courts to undo investments, undertakings, mortgages and 
economies that build on the basis of the Master Manual conclusions as the Tribe develops ite water rights, 
which becomes highly prejudicial to the Tribe. 

The Standing Rock Sioux Tribe initiated an effort in the 1985 marketing plan of the Western 
Area Power Administration (Western) to obtain an allocation of Pick Sloan hydropower, but we were 
denied on the basis that the Tribe was not a utility. When the 2000 marketing plan was announced by 
Western, we requested a congressional hearing chaired by Congressman George Miller, and direction was 
given to Western to allocate Missouri River hydropower to the Tribes. The concept was subsequently 
extended to the Colorado River Basin. The Tribes were enthusiastic that low cost federal hydropower 
would be available. Power has now been allocated from Western, and the Tribes receive a “creit” to 
reflect tbe difference between energy costs from die Basin Electric and Western. The problem is that the 
credit has been systematically diminished by Western rate increases that will total over 35% in 2008 
relative to 2005 rates. The concept of the credit needs reevaluation. 

The balance of our remarks arc dedicated to die effort of the Standing Rock Sioux Tribe with the 
upper basin states. In addition to the description of that effort, draft legislation is attached that further 
defines tlie concepts of an Upper Missouri River Development Fund and changes in the operation of the 
Missouri River reservoirs. These concepts are preliminary and are being refined in cooperation with the 
states. The States and the Tribe have agreed to work togetiier but have not agreed on die concepts to be 
advanced. Proposals to implement a Western rate increase are not supported by the Governors of ttie 
states or the Tribe but have been ejqjlorcd as an alternative funding mechanism. 

1) Upper Missouri River Development Fund 

The following relates to the establishment by Congress of a development fund in tiie upper 
Missouri River basin (upper basin tribes, North Dakota, South Dakota and Montana) to mitigate the 
impact of releases from mainstem Missouri River dams for downstream navigation and other purposes. 
The overriding context of the fund is die continuing damage to the Upper Basin of releases from the 
mainstem Missouri River reservoira for downstream navigation. The fund is a logical sequitur in 
response to operation of the Missouri River by the Corps of Engineers with an obsolete Master Plan. 
Climate change with potentially reduced, long-term streamflows, not addressed in the Master Plan, and 
continue support for navigation releases with limited economic value argue for a development fund to 
mitigate damages and balance equities. 

The U.S. Supreme Court did not accept the petition for certiorari from the upper basin states to 
resolve the relative priority of navigation and upper basin purposes of the Missouri River Basin Pick 
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Sloan Project, and the Corps of Engineers is operating the Missouri River mainstem. reservoirs in the 
upper basin states for navigation in the downstream states widi minimal economic value as a primary 
purpose. Other purposes important to the Upper Missouri Basin States and Tribes are secondary. 

The development fund would assist in resolving inequities in the allocation of water between the 
upper and lower basins and is intended to further nonrenewable energy development in the northern Great 
Plains, consistent with national energy policy, and finance authorized (but underfunded) and future water 
projects. 

In addition to the development fund, draft provisions call for a re-examination of die operation of 
the Missouri River mainstem reservoirs and the establishment of minimum storage levels that reflect 
current hydrology based on climate change. The opemtion of die reservoirs is based by flie Corps of 
Engineers on the hydrology from 1898 through 1997, but climate change has made the historic 
streamflow records obsolete. The historic streamflow records are not a sound basis for decision-making 
on reservoir operations. 

a) Pick Sloan provisions were intended to create equitable development of the Missouri 

River, balancing navigation with other appropriate and economic uses of water, which the 
development fimd will help resolve 

The 1944 Flood Control Act (58 stat 665) adopted Senate Report 247 and the Joint Engineering 
Report for the Missouri River. The report recommended the construction of the mainstream dams: 

"... to morefiilly utilize the water resources of the basin and to most e^ectively serve the present 
and ultimate requirements of flood control, irrigation, navigation, hydroelectric power, and other 
uses . . . provide the desired degree of flood control, supply the needs of irrigation as well as 
furnish cyclic storage for navigation during prolonged drought periods .... to facilitate the 
consideration of projects on the basis of comprehensive and coordinated development; and to 
limit the authorization and construction of navigation works to those in which a substantial 
benefit to navigation will be realized ther^om and which can be operated consistently with 
appropriate and economic use of the waters of such rivers by other users” 

The development fund is intended to address, among other things, flie impact in the upstream 
states of downstream navigation releases that adversely impact upstream states and Indian reservations. 


b) Sources of Deposit to Upper Missouri Development Fund 

The development fund would rely on two separate or complimentary contributions: (a) the 
Reclamation Fund established by the 1902 Reclamation Act and (b) revenues collected by flie Western 
Area Power Administration (Western) from hydropower sales at the mainstem dams at a rate to be 
decided (say 2 mills per kilowatt hour). 

(1) Reclamation Fund as Source of Deposit 


The Reclamation Fund is described as follows: 
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Ib€ RedaiBa.ti<m Fiisd vm e^liished!^ EedaosaliGsiAil d P2 Slat 3S^. It is a 
restricted^ imvailaUe recent ftsHl isso vMch a s^ibstattial poctioa of H^iamarioa’s lev^aies 
(m0s%iepaymeiitofc^»^inves&:se!it<39^ a5socii^iQieiest,^O^^xemi^^ 
vva^ sead pc^werusexs) and ^:e^t5 £ram otl^ Federal a^aoe^ ^rits^sityfe^eiaKS 

&ci& cedainF^^imaex]^ loyalties aodlwdni^pGweftmsmEs^tai) 3^ 

^seoditiires aresade diredly RedaatatkmFaod; isms^, ftmds ^ tiamirias^d 

from gp flamati on Fu£d iato Reclamatkm's ^i^opnated ea^^auiitaK fimds or to otier 
Federal agea^ parsoant to coagressioaid j^opriatioii acts to imre^ and renwest is dst 
redanmtnm of ark laiKls in Ihe^^em IMted States. 

(US Bureau of Reclamation Annual Report 2006) 

The amount in the Reclamation Fund is increasing according to die Bureau of Reclan^tion, and 
the balance at the end of FY 2007 is estimated at $7.2 billion: (VS Bureau of Reclamation, Slide Show, 
Sacramento, California, November 2006. 

The Reclamation Fund is the principle source of appropriations for water and related resource 
projects of die Bureau of Reclamation; (US Bureau of Reclamation, Presentation by Bob Wolff, 
Sacramento, California, November 2006) 

The Reclasuiio&Fu&d W£s e$tat^i«b^ by Tlu: fo^lamation Act cd* 1903 (41 US.C. 391) 
and is deli's^ from fepaynumts and other ns\‘emies from water resource devekfmusnt; 
ceitunfece^ts from sain, leases, and rentals ofFedend 17 Western States. 

Receipte de^sited in. the Reclamation Fond are made available by Congress duou^ 
axuiual a^^m^atioa acte. Receipt and balances diat «e nxri ^^propriated remain in ike 
Rcclamatioa Fund as umpprcpiiated reMipfis. Beginaing inFianl Year 1984, die ansoal 
aj^^aropriaiion acts frirReebnuUion have provided, ‘That oftbe total appropriated, the 
amoimt of program activities wiiich can be financed by die Redamabon ¥jmd ihali be 
derived from that fiawt” 

Projects receiving appropriations from the General Fund, rather than the Reclamation Fund, in ttie 
Water and Related Resources construction account include the Central Arizona Project, Animas La Plate 
Project, Colorado River Salinity Control Project, Columbia and Snake River Salmon Recovery and a 
portion of the Mni Wiconi Project. (US Bureau of Reclamation, Slide Show. Sacramento, California. 
November 2006). 

The “Northw^tem New Mexico Rural Water Projects Act” (S.U71, current Congress, current 
session) proposes that the Secretary of the Treasury shall deposit in a "Reclamation Water Settlements 
Fund” for the project amounts diat would otherwise have been deposited in the Reclamation Fund at a 
rate of $ 1 00 million annually, if available. Amounts deposited by the Secretary of the Treasury in the 
"Settlements Fund” shall be available without further appropriation . This latter provision seems to avoid 
the issue of an increase in the Reclamation budget and competition witti other projects for appropriations . 
Funds to be deposited in the Reclamation Fund are diverted and (kposited in the Settlements Fund, 
and 
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16 (b) Dbposiis to Puiro. — 

17 (1) In aBNEBAL. — ^For each of fiscal y<»rs 

18 2018 tljTOtigh 2ffi8, the Secretaiy of tlie Treasmy 

19 shall deposit in the Pnnd, if available, $ 1 00,000,000 

20 of the revenues tliat would otheTwise be deposited 

21 for the fiscal year in the fund established by the 

22 first section of the Act of June 17, 1902 (32 Stat, 

23 388, diapter 1093). 

1 (2) AvAinABriaTV of amoit.nts. — A mnnnts drs- 

2 posited in tlie Puinl luidcr iiai-agi’aph (1) sliall be 

3 made available pursuant to tills section- — 

4 (A) withont farther appropriation; and 

5 (B) in addition to amounts appropriated 

6 pursuant to any autliorization contained in any 

7 other provision of law. 


S, 1 171, described above, clearly raises issues with regard to equity among the other 16 states 
outside New Mexico with regard to the magnitude of diversions from the Reclamation Fund. 
Nevertheless, New Mexico has taken necessarysteps for authorization of the project and use of the 
Reclamation Fimd before the end of the current session of Congress. Both the House (HR 1970) version 
and Senate version of the bill have been introduced and the Eirergy and Natrrral Resoirrce Corrrmittee 
(Senate) and Water and Power Subcommittee (House) have held hearings. 

The share of the Reclamation Fund created by the Pick Sloan Project (primarily hydropower 
revenues) could be determined and could become an equitable basis for the Reclamation Fund as a soitrce 
of finanemg the Upper Missouri River Basin Fund. Clearly, recent significant deposits to the 
Reclamation Fund have been from offshore drilling, which apparently cannot be used by some states, 
except Texas and California. The deposits are generally available to the 17 Western states. After equity 
has been achieved, the New Mexico model seems to provide a mechanism for making fttnds available for 
deposit without appropriation and without competipon for appropriations within the congressional budget 
ceiling for Reclamation. 

(2) Power Marketine Arlministration (Westemi Revenue,s as Source of Deposit 

The Central Arizorra Project serves as an example of a project built from a river basin 
development fimd (Lower Colorado River Development Fund), which relied on a Western rate 
contribution of 4.5 mills per kilowatt horrr from risers in Arizona and 2.5 mills per kilowatt hour from 
users in California (see below). 
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{2)1 any Fedexral revenuas frcnn the Boulder Canyon and 
Paricer-Darvie project^e «4kich, after collation o£ r^ayment 
requirenBiifes o£ ths said Boulder Canyon and Parkar-Davis 
projects, are surplus, as determii^ by the Secretary, to the 
operaticsi, naintenanoe , and replaoement requirements oC the^e 
projectss ProviiSed, hcerevar, That for the Bisuldar Cany«^ panojeot 
comtienciEig June 1, 198?, and for the Parker-Davis project 
c^smencix^ June 1, 200S, and until the end o£ the repayment 
period for the Central ftriz^a project <tesori^d in section 
lS2lCa) of this title, the Secretary of Bnergy shall provide for 
surplus rev«njas hy includii^ the equivalent of 4 1/2 aills per 
kilowatthour in the rates charged to f^rchasers in Arizcsxa for 
application to the purposes specified in suhasotion tf) of this 
section and by includisng the equivalent 2 1/2 mills per 
kilowratthour in tl» rates charged to pmeobasera in California and 
Stevada for c^lieation to the purposes of subsection (g) of this 
section, as asiez^ed and supplemented: Px%!vided further. That after 
the repayoent period for said Central Arisona project, the 
equivalent of 2 1/2 Tallis per kilowatthonr shall be Included 
the Secretary of Energy in the rates charged to purdhasers in 
AriEona, CaXifomia, and Nevada to provide revenues for 
si^licatlon to the purposes of said ei^section Cg> of this 
section: Provided, however, Ihat the Secs^ary is authorised and 

(2J use J 543) 

The Western contributions to the fund were supplemented with Congressional appropriations. 
Several billion dollars ifom the two sources have been used in developing the Central Arizona Project 
since the fimd was authorized in 1968. The fimd in the Colorado River Basin will be exhausted by year 
2050. About $250 million in the fund will generate interest over the next 30 years to finance up to $340 
million in projects. Future expenditures will focus on water projects on Indian reservations in Arizona. 

Tte Lower Coloato River Basin Ftind receives fcam nmlt^ile anarces fbr i^edfic 

piHjwses as potdifal mteEL. 90-537 and aiMaded by PX. 1^-451- Fnadaig snirees 
inctode ^poptlatitHis. Federal retnairai tmt Cental Ariama Pwjcct f tfaal reven*s 

Snm ate Braider Casyssi and I»er-Iteviii Pi^ects. tlie WfStem Area Power Administatioa, 

Federal peneaxs fiom the Noitaest-Facific Sratfbwest inlerlie in tte Stares oTHevada ainl 
ArizotB, andrevraiEsramedfrcmimresti^mlltasaiyastirilies. Ftntifii^soarcesinaf 
be retained aial ate avaibMewMKiut finite sipiipBatim. The fimd provkJes fin irrigrtion 
devehpite and tnanageium activities within fte Lohs Ctritrado River Basin ischidii^ 
cpmtisa, maiteiance, t^teemte, ani emergere^' fin &dlib» of the 

Colorado River Storage Project aoJ partjdpatingptojects. 

(US Bureau of Reclamation Annual Report 2006, Note 16) 


The Upper Colorado River Basin Development fund is less specific with respect to amounts of 
rate increases, but the Secretary of Interior is authorized to adjust electrical rates of the Western Area 
Power Administration upward for the limited purposes of salinity control, fish and wildlife and on-farm 
measures as summarized below. 
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{c) coats paj^le from Cppar oslorado River Basin Pwnd 
Costa of construction, operation, maintenance, and replacement of 
each unit or separable feature thereof authorised by section 
1592 (a) of tluLs title, costs of construction, cparaticai, and 
ii»intenance of tnsasures to replace incidental fish and wildlife 
values foregone, and costs of Iraplesientatlon of the on-farm 
measures authorized by section 1592(c) of this title allocated for 
rep^oent by the u^er imsin under subsection ia) (2| of this 
section shall be paid in accordance with section 620 d(d) |s) of this 
title from the upper Colorado River Basin Fund within the limit of 
the funds made available under subsection (e) of this section. 

(d) omitted 

(ej upward adjustment of rates for electrical energy 
^e secretary ia authorized to make upward adjustments In rate® 

(25VSCm5) 


The Northwest Power Act also provides rate increases within the Bonneville Power 
Administration (BP A) for fish and wildlife (salmon recovery) efforts. 

Notwitolanda^ ar^ oflier j^emsioa crftius SKtkm, rales ^hli^ied by flie 
Administratof, under Ibis section Ml costs fur {aotection^ mihgatm 

and ftihaty#mwit offish aod wildlife uhethgr imdef the 

Power Pianniiig JBid Coiaervat^ Act or 81 ^ Other Act, not to exceed 
stuih ^Qoor^ the Admmistia^ forecast wiU tx (faring tbe 

^ar 2^2-2006 pmoi, whik pteservri^ Ai&iasislnitor's abUity to 

^tablish ^pre^iate reserve and mas^in 2 Tr^stsy paynkiit 

l^baibaiity far fhe subsequent rale penod. 

(l6USC839e) 


c) Impact of Western Rate Increase 

Figure 1 and Table 1 present the history and proposed rates of the Western Area Power 
Administration for the Eastern Division of Pick Sloan. The projection for FY 2007 in 2003 was a rate of 
17.86 mills per kilowatt hour con^ared with the actual rate for FY 2007 of 19.83 mills per kilowatt hour 
or 2 mills per kilowatt hour higher than projected four years earlier. The 2003 projection for FY 2008 
was 18,38 mills per kilowatt hour, and the proposed rate for FY 2008 is 24.78 mills per kilowatt hour or 
6.4 mills higher than projected five years earlier. The customer base is capable of absorbing the 
significant increases attributed to drought but likely due, in part, to continuing climate change. 
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FIGURE 1 

HISTORY OF WESTERN RATES 



TABLE 1 

HfSTORJC, CUf5®ir AMD PROPOSED RATES 
WESTERN AREA POWER ADMIMSTRATION 
EASTERN DIVISION OF PICK SLOAN 


2003 

Pratecled Cuneni Proposed Development 

Rscai CamposRe Compoalle Con^xKite Fund 

Tear Rate Rale Rie Rate 

1993 12A7 

1994 13.6Z 

1995 14.54 

1996 14.54 

1»7 M.54 

1S9S 14.54 

1999 14.54 

2000 14.54 

20CM 14.54 

2002 14.54 

2003 14.54 

2004 16.33 

2005 16.80 

2006 17.33 

2007 17.86 19.83 

2008 18.» 24.78 

2009 19.00 

^10 1980 29.M 

2011 ^.22 

2012 2086 

2013 2153 

2014 2153 

2015 22.11 


Table 2 shows the recent and proposed Western rate increases and a rate increase of 4.72 mills 
per kilowatt hour ($0.00472 /kwh) necessary to generate deposits to a development fund with a present 
value of about $1 billion. Since 2003 Western tas raised rates by 36% and proposes an 
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TABLE 2 

INCREASES IN WESTERN POWER RATES 
TO FINANCE DEVELOPMENT FUND 


Western Increases Proposed 


Project 

2003 

2007 

Current 

2008 

Proposed 

Development 

Fund 

Rate. miHs/kwh 

$0.01454 

$0.01983 

$0,02478 

$0.02950 

Rate Increase, milisflcwh 

- 

$0.00529 

$0.00495 

$0.00472 

% Increase 

- 

36.38% 

24.96% 

19,05% 

Annual Revenue Increase 

Western Rate 


.. 

$53,200,000 


Develoment Fund 

- 



$50,648,000 

Present Value, 40 years, 4% 

“ 

-- 


$1,002,464,412 

Sources of Revenue 

Montana 

Canyon Ferry 

$5,927,436 

$8,083,979 

$10,105,924 

$13,835,500 

Fort Peck 

15,696,962 

21,407,893 

26.762,382 

36,639,000 

Yellowtail 

6,963,789 

9,497,382 

11,872,844 

16,254,500 

Subtotal 

$28,588,188 

$38,989,254 

$48,741,151 

66,729.000 

North Dakota 

Garrison 

33,416,078 

45,573,647 

56,972,415 

77,998,000 

South Dakota 

Oahe 

42,705,343 

58,242,569 

72,810,057 

99,680.500 

Big Bend 

15.507,386 

21,149,344 

26,439,165 

36,196.500 

Fort Randall 

25,238,997 

34,421,548 

43,030,981 

58,911,500 

Gavins Point 

10,502,557 

14,323,639 

17,906,232 

24.514.500 

Subtotal 

$93,954,282 $128,137,099 

$160,186,434 

$219,303,000 

Annual Eastern Division Revenue 

$155,958,548 

$212,700,000 

$265,900,000 

$316,548,000 

Impact on Consumer Receisang Western Power 

% From Western 30.00% 

30.00% 

30.00% 

30.00% 

Alternative Eneigy Cost 

$0.04000 

$0.04000 

$0.04000 

$0.04000 

Composite Energy Cost 

$0.03236 

$0.03395 

$0.03543 

$0.03685 

Transmission^ist Cost, $/kw^ 

$0.04000 

$0.04000 

$0.04000 

$0.04000 

Monthly Power Rate, $/kwh 

$0.07236 

$0.07395 

$0.07543 

$0.07685 

Percent Consumer Increase 

- 

2.19% 

2.01% 

1.88% 

Average Montily Residential kwh 

1,000 

1,000 

1,000 

1,000 

Average Monttily 

Total 

72.36 

73.95 

75.43 

76.85 

increase 

- 

1.59 

1.49 

1.42 

Annual Cost 

Total 

868.34 

887.39 

905.21 

922.20 

Increase 

- 

19.04 

17.82 

16.99 


additional 25% rate increase in 2008. The development fund proposal would add an additional 19% and 
increase Western revenues by $50,648,000. In 2003, annual revenues average to $156 million. The rate 
increase through FY 2007 increased revenues to $213 million. The proposed rate increase in FY 2008 
would increase revenues to $266 million, and flic development fund would increase revenues to $316 
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million. With or without the development fund. Western has significantly increased rates and revenues 
(Table 2). 

Table 2 is based on a typical Western customer that receives 30% of power needs from federal 
hydropower marketed by Western. It was assumed that alternative power would be available to this 
customer at a cost of 40 per kilowatt hour ($0.0400 /kwh). It was also assumed that transmission and 
dishibution costs (powerline costs separate fi:om energy) would have a typical cost of 40 per kilowatt 
hour. Finally, it was assumed that average monthly residential power use is 1000 kWh, 

Throughout Western’s customer base in the Eastern Division of Pick Sloan, customers may 
receive anywhere from 10% to 100% of their total cncr^ needs fi'om Western (some municipalities and 
Tribes are at the upper end of the range). Transmission and distribution costs may range from 3 0 to 5 0 
per kilowatt hour. Monthly residential power use may typically range from 500 to 1 ,500 kilowatt hours 
with some users falling outside the range, particularly in more expensive homes. 

Continuing with the example and the assun^tions, the monthly residential electrical bill in 2003 
would average $72.36 and would increase to $75.43 with the rate increases proposed by Western through 
2008. Monthly electrical bills would increase to $76.85 with the proposal for the development fund. 
Annual costs would increase from 2003 at $868.34 to $922.20 with ie Western rate increases and the 
development fund. The development fund would add $16.99 to the annual electrical bill relative to 
Western increases through 2008. 

Similar analyses (to Table 2) were conducted for Western customers with shares of federal 
hydropower at 50%, 75% and 100% as presented in Table 3 and Figure 2. Western Customers widi 100% 
Western power would see increases in annual costs from $654.48 in FY 2003 to $777.36 in 2008, an 
increase of $122.88. The development fund would increase annual costs to $834, an addition of $56.64. 
The $213.86 advantage of customers with 100% Western allocation over customers with 30% allocation 
in FY 2003 would fall to $88.20 annually with all rate increases through the development fund. 

Widi the development fund, consumer rates would increase to $0.07685 per kilowatt hour for the 
customer with 30% Western allocation and to $0.06950 per kilowatt hour for the customer vrith 100% 
Western allocation. Compare these values with regional costs given in Table 3 from the Energy 
Information Administration for 2007. Retail rates in Montana, for exan^le, averaged $0.0939 per 
kilowatt hour, the Rocky Mountain region averaged $0.0974 per kilowatt hour, and the Pacific region, 
including Bonneville, averaged $0. 12280 per kilowatt hour. Western customers would continue to hold 
advantage of at least 1,5 0 to 2 0 per kilowatt hour. 
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TABLE 3 

SUMMARY OF IMPACTS OF WESTERN RATE INCREASES 
AND PROPOSED DEVELPOMENT FUND INCREASE 


Western Rate per kwh 

2003 

$0.01454 

Rate Change per kwh 

- 

% Increase 

- 

Annual Revenue 

$155,958,548 

Annual Increase 

- 

Present Value, 40 years, 4% 

% Western 

Allocation 

Impact on Consumer 

Monthly Consumption, kwh 

1,000 

Assumed Trans/Dist Rate 

$0,04000 

Assumed Non-WAPA Rate 

$0.04000 

Consumer Rate per kwh 

30% 

$0.07236 

50% 

0.06727 

75% 

0.06091 

100% 

0.05454 

State Average Retail Rate. 2007, EIA 

Montana 


North Dakota 

- 

South Dakota 

- 

Minnesota 

- 

West Norte Central 

Mountain 

- 

Pacific 


Annual Increase 

30% 

- 

50% 


75% 

- 

100% 

~ 

Monthly Bill 

30% 

$72.36 

50% 

67.27 

75% 

60.91 

100% 

54.54 


Monthly Increase 

30% 

50% 

75% 

100% 


30% 

50% 

75% 

100% 


Development 

2007 2008 Fund 

$0.01983 $0.02478 $0.02950 

$0.00529 $0.00495 $0.00472 

36.38% 24.96% 19.05% 

$212,700,000 $265,900,000 $316,548,000 

$56,741,452 $53,200,000 $50,648,000 

$1,002,464,000 


1,000 

1,000 

1,000 

$0.04(K)0 

$0.04000 

$0.04000 

$0.04000 

$0.04000 

$0.04000 

$0.07395 

$0.07543 

$0.07685 

0.06992 

0.07239 

0.07475 

0.06487 

0.06859 

0.07213 

0.05983 

0.06478 

0.06950 


$0.09390 

- 

- 

0.08370 

- 

~ 

0.08700 

- 

- 

0.09720 

- 


0.09200 

~ 

- 

0.09740 

- 

- 

0.12280 

- 

- 


$19.04 

$17.82 

$16.99 

31.74 

29.70 

28.32 

47.61 

44.55 

42.48 

63.48 

59.40 

56.64 

$73.95 

$75.43 

$76.85 

69.92 

72.39 

74.75 

64.87 

68.59 

72.13 

59.83 

64.78 

69.50 


1.59 

1.49 

1.42 

2.65 

2.48 

2.36 

3.97 

3.71 

3.54 

5.29 

4.95 

4.72 


2.19% 

2.01% 

1.88% 

3.93% 

3.54% 

3.26% 

6.51% 

5.72% 

5.16% 

9.70% 

8.27% 

7.29% 


% Increase 
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FIGURE 2 

IMPACT ON CONSUMER 

DevsIopmGrri Fund tncresso 



FI«ctiY«&r 


d) 


The classes of projects benefiting from the development fimd include, among odiers, the 
following: 


• Re-constraction of upper basin intakes for municipal, rural, industrial and irrigation purposes 
with provisions for permanency given recent and historic low reservoir levels; 

• Advance funding for currently authorized rural water projects not receiving adequate 
appropriations for timely completion; 

• Rural water projects not authorized; 

• New iirigation of woody biomass crops suitable for ethanol production; 

• Regional electrical transmission improvements to transport new wind energy; 

• Regional wind energy projects wifri distribution to improved transmission grid; 

• Other renewable and non-renewable energy projects. 

With reduction of downsfream flows for navig^ion on the Missouri River, additional purposes of 
the development fund outside the Upper Basin, might include structures on the lower Missouri River to 
maintain river stage at levels necessary for municipal, power plant and other intakes. The current Master 




41 


Plan of the Corps of Engineera relics on mamtaining river flov^ at levels necessary to maintain intake 
capacity, but the same purpose could be accomplished by structures to regulate river stage. 


(1) Intake Reconstruction 

Examples of intakes needing rehabilitation and improvements for permanent operation include 
MRI intakes at Fort Yates and Wakpala and irrigation intakes at Cannonball, Fort Yates and on the Grand 
River arm. A complete inventory of intakes affected by historic low reservoir levels is needed in 
Montana, North Dakota and South Dakota. 

(2) Advance Funding for Authorized Rural Water Projects 

Audiorized rural water projects and Montana, Nordi Dakota and South Dakota are not receiving 
sufficient funds to complete the projects on schedules approved by the Secretary of Interior or the 
autliorizing legislation. The development fund, whether financed by Western rate increases or die 
Reclamation Fund (without the need for appropriation), may be used to supplement appropriations and 
build projects in a more timely manner. 

Table 4 summarizes the status of authorized rural water projects in Montana, North Dakota and 
South Dakota. At the end of fiscal year 2007, six projects, funded through appropriations to the Bureau of 
Reclamation, had spent $478.85 million and needed $1.01 billion to complete. With five-year extensions 
in the authorized completion dates, the projects will collectively average about 20 years to complete or at 
least double the time expected. Low levels of appropriations and inflation are extending the completion 
dates. 


The President’s budget for FY 2008 was $64.22 million, project capability was $191.11 million, 
and $ 1 i 6.4 million is needed annually to co^^)lcte the projects with a five-year extension in the 
respective construction schedules (not counting NorUi Central, which is unknown). The development 
fund could be used to advance construction funds to complete these rural water projects in a more timely 
manner. 


TABLE 4 


Project 

Gams on 

Standing Pod( 
Lewis and Clark 
Mni Wicorri 
Perkins County 
Fort Peck/Dry Prairie 
North Central 


SUMMARY OF RUlWL WATB» WOGRAM STATUS 

FY 2008, MitfonS. Federal Share Yearot Owipletioft 

□ate Total Funds ' Total Furxfe Presklenrs Project Planer Cufrent 5-Year 

Authorized Spent to Complete % Complete Budget CapetiMv Statutory Pace Extension 


2000 

2000 

2000 

1S94 

2000 

2002 


S71.20 

17.80 


48.32 

15.00 


$344.94 

86.23 


210.66 

251.54 


17.11S 

17.11% 


$15.17 

5.06 

15.0Q 

29.00 

0.00 

0.00 

0.00 


1157 

35.00 
30.91 

36.85 

30.00 


2,017 

2,017 


inflation 

Controlled 

Inflation 

Conbolied 


Inflaflon 

Controlled 

Inflation 

ContrrAed 


2,022 

2,022 


Ave. Approps Needed, Mill S 
(irrfiaaonAOjusiea, 7.B8%) 
Plan or 5-Year 

Staiutofy Extenslcn 
S54.94 $41.55 

13.74 10.39 


Nc« Woric^e 33.41 


52.32 31.06 


Total 


$476.% $1,012.56 32.11% $6422 $191.11 


$121.00 


$1 16.41 


Figure 3 is an illustrative example of the intact of the current rate of appropriations on a 
component of the Garrison Project on the Standing Rock Indian Reservation. The entire Garrison Project 
is affected similarly. Inflation is outpacing flie current rate of appropriations ($5.5 million annually), and 
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the project cannot be completed without increased fointeng. If annual appropriations were increased to 
$ 10.4 million, the project could be completed in 2022 , or 22 years after &e authorization of the Dakotas 
Water Resources Act. If annual appropriations were increased to $ 1 3 .7 million, the project could be 
finished on the scheduled completion date. Similar analysis can be shown for all rural projects in the 
three state area. The Mni Wiconi project is furtibest along at 73% completion, and a finish in FY 2013 is 
realistic. 


FIGURE 3 

{MPACT OF APPROPRIATION LEVEL ON CONSTRUCTION COMPLETION 
WITH CONTINUATION OF 7.8$% ANNUAL INOE)aNG TREND 



RscalYaar 

(3) Rural Water Protects Not Authorized 

Additional water projects are being proposed in the three state area. These include Central 
Montana, Dry Redwater (Montana), Red River Valley (North Dakota) and Fall River (South Dakota) 
among others. Investment in ftiese projects may fall in the range of $1 billion to $1.5 billion. The 
development fund might be used to supplement appropriations for this ftiture class of projects. 

(4) New Irrigation for Ethanol and Woodv Biomass Methanol 

Irrigation of com, poplar or sawgrass along the Missouri River in die three state area may supply 
product for future ethanol projects. Irrigation development for a single plant might require development 
of 1 0,000 acres of irrigation at an investment of $ I billion. These values are illustrative and not based 
upon analysis. 
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(5) Regional Electrical Transmission Improvements and New Wind Energy 

Western examined wind generation piojecte in the areas shown on Figure 4. ^ Alternative 
costs for transmission range from $1 19 million to S430 million.^ The Western investigations are limited 
and do not include ofrier potential project in Montana, North Dakota ^d South Dakota. 

Each project or group of projecte of 500 MW potential would require an investment of 
approximately $.5 billion for installation of generation equipment. 


FIGURE 4 

Seven Wind Sites Considered In the Westem/ABB Study 



' ABB Inc., Electric Systems Consulting, Revised Octobw 19, 2005, Dakotas Wind Transmission Study, Study 
Summary, REPORTNO. 2005-10977-4 Rl, Western Area P owct Administration, Billings, Montana. 

^ Table 2-6, ABB Inc., Electric Systems Consulting, My 26, 2002, Montana-Dakotas Regional Stu<fy, East Side 
(MAPP) Studies. Phase /, Report No. 2002-10215-2.^2a, Western Area Power Administration, Billing, Montana. 
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ATTACHMENT A 
DRAFT PROPOSAL 

109th CONGRESS 

2nd Session 
S. 


IN THE SENATE OF THE UNITED STATES 

August , 2008 

A BILL 

To mitigate damages in the Upper Missouri River Basin, develop future generation and 
transmission capacity in the Eastern Division of the Pick Sloan Missouri River Basin Program 
and for other purposes. 

SEC 1. FINDINGS AND PURPOSES 

(a) The Congress of the United States finds that: 

(1) the 1944 Flood Control Act (58 Stat 665) adopted Senate Report 247 and the joint 
engineering report for the operation of the Missouri River, which report provided, 
among other things, that Garrison, Oahe, Big Bend, Fort Randall, and Gavins 
Point Dams and reservoirs were recommended to' . . . more fully utilize the water 
resources of the basin and to most effectively serve the present and ultimate requirements 
of flood control, irrigation, navigation, hydroelectric power, and other uses... provide the 
desired degree of flood control, supply the needs of irrigation as well as furnish cyclic 
storage for navigation during prolonged drought periods 

(2) file 1994 Flood Control Act was conceived ' ...to facilitate the consideration 

of projects on a basis of comprehensive and coordinated development: and to limit the 
authorization and construction of navigation works to those in which a substantial 
benefit to navigation will be realized therefrom and which can be operated 
consistently with appropriate and economic use of the waters of such rivers by 
other users. ‘ 
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(3) 1 944 Flood Control Act established the duty of the Secretary of Defense to 
prescribe discretionary regulations for the use of storage allocated to navigation, 
which duty is addressed by (a) the March 2004 Missouri River Master Manual 
Review and Update (hereinafter 2004 Master Manual) by the Coips of Engineers 
and (b) annual operating plans consistent with the ftamework of the 2004 Master 
Manual for the operation of the Missouri River mainstem dams for specific 
purposes, including: 

i. navigation, 

ii. hydropower, 
hi. water supply, 

iv. recreation, 

v. threatened and endangered species, among other purposes; 

(4) the operation of the mainstem dams in accordance with the Master Manual during 
prolonged drought periods does not balance tbe benefits of navigation with other 
economic uses of the waters of the Missouri River and creates hardships in the 
Upper Missouri River Basin impacting the Slates of Montana, North Dakota and 
Soudt Dakota and impacting the Fort Peck, Fort Berthold, Standing Rock, 
Cheyenne River, Lower Brule, Yankton and Crow Creek Indian Reservations by: 

i. lowering of water levels in reservoirs behind Fort Peck, Sakakawea, 
Oahe, Big Bend and Fort Randall Dams in; 

ii. filling of portions of the reservoirs with artificially created sediment 
with unknown contaminants concentration, 
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iii. destruction of domestic water supply intakes, 

iv. destruction of irrigation intakes, 

V. damage to fisheries, including loss of reservoir retention time, 

vi. damage to riparian habitat, 

vi. loss of irrigated crop revenues, 

vii. loss of the water-based recreation revenues and 

viii. loss of multiplier effects in the economy, among other things; 

(5) An Upper Missouri River Basin Development Fund will: 

i. more equitably balance the benefits of navigation with appropriate and 
economic use of the waters by Upper Missouri River Basin users. 

ii. assist the United States in its goal to recover $454 million for that part 
of the dam costs allocated to irrigation and authorized by the 1944 
Flood Control Act; 

iii. permit the recovery of damages along the Missouri River and 
reservoirs authorized by the 1944 Flood Control Act during prolonged 
periods of drought; 

iv. develop future renewable and nonrenewable generation and 
transmission projects in North Dakota and the Standing Rock Indian 
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Reservation, consistent with federal objectives, for export of electricity 
to the Midwest and Rocky Mountain regions. 

(b) The purposes of this act are to: 

(1) mitigate and compensate for the adverse impacts in Montana, North Dakota 
and South Dakota and on the Fort Peck, Fort Berthold, Standing Rock, 
Cheyenne River, Lower Brale, Yanton and Crow Creek Indian Reservations 
caused by the operation of the Missouri River mainstem dams in accordance 
with the 2004 Master Manual; 

(2) create a fond with deposits from (a) hydropower revenues produced in the 
Eastern Division of Pick Sloan and (b) appropriations necessary to enable the 
United States to recover costs of the Missouri River mai nstem dams allocated 
to irrigation, 

(3) enable Montana, North Dakota and South Dakota and the Fort Peck, Fort 
Berthold, Standing Rock, Spirit Lake, Cheyenne River, Lower Brule, 
Rosebud, Pine Ridge, Crow Creek and Yankton Indian Reservations, to invest 
in foture renewable and non-renewable energy projects in the aforesaid States 
and on the aforesaid Indian Reservations for the benefit of the region and the 
nation. 

SEC 3. DEVELOPMENT FUND 

There is hereby established a separate fund in the Treasury of the United States to be known as 
the Upper Missouri Basin Development Fund (hereafter called the "development fond") which 
shall remain available until expended as hereinafter provided. 

(a) Deposits — There are authorized to be deposited in the development fond: 
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(1) any federal revenues ftom the hydropower operations of the Eastern Division of Pick 
Sloan which, after completion of repayment requirements of Missouri River Basin 
Projects, are surplus, as determined by the Secretary of Energy, to the operation, 
maintenance, and replacement of those projects shall be credited to the development 
fltnd beginning January 1, 2006; 

(2) the increase in the firm wholesale hydropower rate determined by the Western Area 
Power Administration necessary to recover not more than $454 million in costs of the 
Missouri River mainstem dams allocated to irrigation in the Upper Missouri River 
Basin and not recovered by irrigation due to lack of development and de- 
authorization of irrigation projects in the Upper Missouri River Basin and the Eastern 
Division of Pick Sloan; 

(3) two (2) mills per kilowatt hour from firm wholesale hydropower revenues collected 
by the Western Area Power Administration in the Eastern Division Pick Sloan shall 
be deposited in the development fund begitming January 1, 2006; 

(4) For each of fiscal years 2009 through 2018, the Secretary of the Treasury shall 
deposit in the fund $ 100,000, 000 from the fimd established by the first section of the 
Reclamation Act, (Act of June 17, 1902, (32 Stat 388, Chapter 1093). 

(5) The Secretaries of Army and Interior shall report to Congress annually their joint 
findings of the difference between benefits to downstream navigation and damages to 
resources and facilities at the six mainstem Missouri River reservoirs attributable to 
release of water for navigation, and the difference shall be deposited in the 
development fend from authorized appropriations specified in Sec. 7; 

i. the Secretary of the Army is aufiiorized and directed to provide an 
annual report to Congress on the tonnage and economic value of 
navigation using the Missouri River at Kansas City and Omaha; 
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ii, the Secretary of the Army is authorized and directed to provide an 
annual report to Coi^ess on the tonnage and economic value of 
navigation using the Mississippi River when releases from the Missouri 
River mainstem dams are necessary to maintain navigation on the 
Mississippi River; 

iii. the Secretary of the Interior is authorized and directed to provide an 
annual report to Congress on the economic loss of recreation, water 
supply, fishery and riparian habitat caused by the lowering of water 
levels in the six mainstem dams of the Missouri River by release of 
water for nardgation on the Missouri and Mississippi Rivers, such 
economic loss to he counted as Upper Missouri Basin damages; 

(6) Deposits shall not to exceed $3 billion. 

(b) Withdrawals — There are authorized to be withdrawn amounts from the development 

fund, in order of priorily, necessary to: 

(1) mitigate damages from erosion and siltation to intake facilities for domestic, 
irrigation and other purposes along the Missouri River and the shoreline of the six 
Missouri River mainstem reservoirs from Fort Peck Lake to Gavin's Point Dam in 
site-specific instances; 

(2) mitigate damages to cultural and historic resources; 

(3) mitigate other damages; 

(4) develop renewable and non-renewable energy resources to be marketed in the Eastern 
Division of Pick Sloan according to the priorities established in Sec 4; provided, 
however, that all amounts withdrawn from the development fund shall be matched by 
a 25% non-federal share for projects developed in the States of Montana, North 
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Dakota and South Dakota and shall be matched by 10% non-federal share for projects 
developed on the Indian Reservations listed in Sec 1 . (b) (3) (ii); and provided, 
however, that not less than 50% of withdrawals from the fund shall be for projects 
within the States of Montana, North Dakota and South Dakota and not less than 50% 
all of withdrawals from the fund shall be for projects within the Indian Reservations 
listed in Sec 1. (b) (3); 

(5) develop renewable and non-renewable energy resources to be marketed outside the 
Eastern Division of Pick Sloan according to the principles established in the 
foregoing Sec 3. (b) (4); 

( 6 ) supplement appropriations for development of authorized rural water projects in 
Montana, North Dakota and South Dakota within the authorized constraction 
schedule; provided, however, that appropriations shall continue to the limit of the 
authorized constraction amount after constraction is completed, and supplemental 
funding withdrawn from the development fund shall be restored 

SEC 4. ENERGY INVESTIGATION AND PROJECT PRIORITY 

(a) Not later than three years following the date of enactment, the Secretary of Energy is 

authorized and directed, through cooperative agreements with three States separately and 
the Indian Reservations listed in Sec 1 . (b) (3) separately, to complete a plan for 
renewable and non-renewable energy development in the Upper Missouri River Basin 
and to: 

(1) provide a priority list for the development and marketing of energy in the three States 
outside the Indian Reservations listed in Sec 1 . (b) (3) based on projects determined 
feasible with identification of net benefits to the three States, the Region and the 
Nation; 
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(2) provide a priority list for the development and marketing of energy on the Indian 
Reservations listed in Sec 1 . (b) (3) based on projects determined feasible with 
identification of net benefits to the Indian Reservations, the Region and the Nation; 

(3) develop cooperative agreements between the Secretary and the Indian Reservations 
listed in Sec 1. (b) (3) containing provisions, rules and regulations for Indian Tribes 
through the Indian Self-Determination Act, as amended, (PL 93-638). 

(b) The Secretary of Energy is authorized and directed, through cooperative agreements, to 
implement feasible renewable and nonrenewable power projects in Montana, North 
Dakota and South Dakota and within Indian Reservations listed in Sec 1 . (b) (3) through 
grants from the development fimd based on the provisions in Sec 3 (b) (4) and (5) ; 

(c) The Secretary is authorized and directed, through cooperative agreements, to permit 
Montana, North Dakota and South Dakota and Indian Reservations listed in Sec 1 . (b) (3) 
Reservations to implement feasible hydropower upgrades at Fort Peck, Garrison, Oahe, 
Big Band, Fort Randall, Gavin’s Point and federal tributary dams through grants from the 
development fimd based on the provisions in Sec 3 (b) (4) and (5) and based upon a 
mutually agreeable plan between the States and Tribes on the sharing of costs and 
revenues; 

(d) Title to all facilities and property financed from the development fimd for the Indian 
Tribes shall be held in trast by the United States on behalf of the Tribe. 


SEC 6. WATER RIGHTS. 

(a) IN GENERAL. — ^This Act does not — 

(1) preempt or modify any Federal or State law or interstate compact concerning water 
rights, water quality or disposal; 
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(2) confer on any non-Federal entity the authority to exercise any Federal right to the 
water of any stream or to any ground water resource; 

(3) affect any right of the affected Tribes to water, located within or outside the external 
boundaries of the respective Indian Reservation, based on a treaty, compact, 
executive order, agreement, Act of Congress, aboriginal title, the decision in Winters 
V. United States, 207 U.S. 564 (1908) (commonly known as the “Winters 
Doctrine”), or other law; or 

(4) validate or invalidate any assertion of the existence, nonexistence, or extinguishment 
of any water right held or Indian water compact entered into by the affected Tribes or 
individual Indian under Federal or State law. 

SEC 7 - APPROPRIATIONS 

(a) There are authorized to be appropriated amounts equal to the sura of the economic losses 
and navigation benefits determined according to the provisions of Sec 3 (b) (3) by the Secretaries 
of Interior and Army to the States of Montana, North Dakota and South Dakota and the Indian 
Reserr'ations listed in Sec 1 . (a) (4), such amounts to be deposited in the development fund. 
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November 8, 2007 


The Honorable Byi’on L. Dorgan 

United States Senate Committee on Indian Affairs 

838 Hart Senate Office Building 

Washington D.C. 205 1 0 

Re; Supplemental Statement for the Record - Hearing on Impacts of 

1 944 Flood Control Act on Indian Tribes 

Dear Chmrraan Dorgan; 

Thank you again for conducting a ver>' important oversight hearing, on the 
impacts of the 1944 Flood Conuro! Act and the Missouri River Basin Pick-Sloan program 
on Indian Tribes. Please accept this as a supplemental statement to my testimony on 
November 1,2007. 

I write to emphasize the impacts of the Pick-Sloan program on the Standing Rock 
Sioux Tribe, with respect to The project lands on the Standing Rock Reservation. The 
forced acquisition of land from our Tribe for the site of Oahe Reservoir came with a 
commitment by the Corps of Engineers to return any land that was acquired, but which 
was not needed for flood control. That promise remains unfulfilled. Legislative action 
may be necessary in this regard. 

1 respectfuiiy submit that the Committee on Indian Affairs should develop 
le^slation to remedy the longstanding problems caused by the retention, and 
mismanagement by frie Corps, of the Pick-Sloan project lands on the Standing Rock 
Indian Reservation. The Oahe Act of September 2, 1958 authorized the Corps to ^qmie 
55,992.83 acres of land from the Tribe, for Lake Oahe. (72 Stat. 1762). Section 1(b) 
specifically authorizes an administrative transfer of lands by the SecreWy of the Aimy to 
the Standing Rock Sioux Tribe and Tribal members. This section stales. 


BLDG. 1 NORTH STANDING ROCK AVE • P.O. BOX D ‘ FORT YATES. NORTH DAKOTA 58538 
PHONE; 70I-854-72QJ or 701-S54.8500* FAX 701^4-7299 
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Upon a detennination by the Secretary of the Army, filed 
among the appropriate land records of the Department of the 
Interior within two years from the date of enactment of this Act, 
that any of the lands described in this Act are not required for Oahe 
project purposes, title to such land shall be revested in the former 
owner. 

Over 19,000 acres of land were taken from our Tribe, but were never inundated 
and are not used for flood control or other Pick-SIoaa project purposes. Nevertheless, the 
Corps of Engineers has never carried out this section of the law. Instead, the Corps, 
administratively, defines “Oahe Projert purposes” very broadly, so as to justify the 
continued retention of the land. The Corps of Engineers has designated scores of tracts of 
taken land far above the operating pool of the reservoir as wildlife mitigation lands, a so- 
called “project purpose.” It is undisputed that tihe Corps has done very little or no 
mitigation work on these lands. They lay fallow, or are used for grazing livestock by 
former landowners as permitted under section 10 of the taking act. 

These riparian lands are very valuable wildlife habitat. The Corps conducts little 
or no wildlife enhancement activities on these lands. The Standing Rock Sioux Tribe 
Department of Fish and Wildlife provides food plots and wildlife management. 
However, the retention by the Corps of title to these lands complicates the efforts by the 
Tribe for wildlife enhancement. 

Similarly, the water level fluctuations of Oahe Reservoir caused by the release of 
water for navigation and other non-Indian water uses downstream, erode and destroy 
Native American cultural resources on this land. The Corps of Engineers has failed to 
cooperate with the Standing Rock Sioux Tribe Historic Preservation Office for the 
mitigation of adverse impacts to these cultural sites. 

The transfer of these lands to the Tribe will enable us to better protect the cultural 
sites, which the Corps has a responsibility to protect, but fails to dO so. The affected 
historic properties include cemeteries - which the Corps had a responsibility to relocate 
in 1958, but failed to do so. Consequently, human remains of Standing Rock Sioux 
origin are unearthed, and require mitigation and repatriation under the Native American 
Graves Protection and Repatriation Act (NAGPRA). 25 U.S.C. §3002, 

The efforts of the Corps of Engineers to assist with protection of these sites and 
repatriation of unearthed human remains have been erratic. In feet, Corps officials have 
obstructed Tribal repatriation efforts, and have been uncooperative with mitigation. 

An example of this is the unearthing of historic properties at Demery Island. The 
Corps’ proposed mitigation wottid have violated NAGPRA, by causing additional harm 
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to adjacent lands, and possibly intentional unearthing of additional cultural objects. When 
the Tribe expressed concern with this to Corps, all mitigation efforts were halted, and the 
legal protections required by law were not afforded. 

Brigadier General Gregg Martin wrote to me about this, in a letter dated May 11, 
2007. He stated. 

The comments concerning Demery Island were not intended to 
be disrespectful.... It was explained that the recovery program 
would require the removal of existing vegetation, which your 

THPO did not support therefore the Corps did not pursue any 

further action. 

See Letter of Brigadier General Gregg F. Martin to SRST Chairman Ron His Horse is 
Thunder, May 11. 2007, attached hereto. 

The Tribe thus has an admission by the Corps of Engineers that it failed to 
establish a mitigation plan for an impacted historic property in cooperation and 
consultation with our Tribe, as required by the National Historic Preservation Act and 
NAGPRA. As General Martin admitted, The Corps “did not pursue any... action.” 
Clearly, neither our Tribe nor Congress can rely on the Corps to properly manage wildlife 
or cultural resources on the Pick-Sloan project lands on the Standing Rook Reservation. 
This land should be restored to our Tribe. 

The Congressional General Accounting Office (GAO) has recommended that the 
Corps of Engineers liberalize its policies of disposing of real property. General 
Accounting Office (1984). The GAO report suggested that the Corps is not in compliance 
with the applicable requirements for disposing of surplus properties, because of its 
restrictive manner in considering of lands available for exoessing. That clearly applies to 
the Corps’ treatment of the project lands at Standing Rock. 

The Department of the Interior Joint Tribal Advisory Committee (JTAC) studied 
the Corps project lands at Standing Rock and Fort Berthold. In its Final Report, the 
committee stated, “there are lands adjacent to the reservoir that were taken that could be 
returned to the Tribe.” Final Report of the Garrison Unit Joint Tribal Advisory 
Committee (May 23, 1986), p. 18. With respect to the designation of uses of tracts of 
land by the Corps, the report stated, “the identification of the lands, the determination of 
their present status and the prediction of future use should be the subject of negotiations 
between the Department of the Interior, on behalf of the tribes, and the COE.” Id. at pp. 
18-19. 
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We had hoped that this issue would be resolved by enactment of the Three 
Affiliated Tribes and Standing Rock Sioux Tribe Equitable Compensation Act of 1992. 
(106 Stat, 4731), Section 3509 of the act outlined land transfer procedures involving 
rights of first refusal for sale to the Tribe to former landowners, and transfer to the Tribe. 
(106 Stat. 4737). The act contained strict time &ames for the transfer of title from the 
Army to BIA, and for the offers of sale and transfers. 

When the Corps failed to comply, an amendment was added to an appropriations 
bill repealing the land transfer. Section 407 of the Emergency Supplemental 
Appropriations Act of February 12, 1994, reads in relevant part. 

Sections 3508 and 3509 of the Three Affiliated Tribes and 
Standing Rods Sioux Tribe Equitable Compensation Act are 
repealed effective October 30, 1992, Provided, That the US. Army 
Corps of Engineers should proceed with (he Secretary of the 
Interior to designate excess lands and transfer them pursuant to 
Public Law 99-599. 

108 Stat. 41 (emphasis added). 

The Corps of Engineers has faiied to carry out this provision in good faith. As 
stated above, there are over 2 9,000 acres of Pick-Sloan project lands within the exterior 
boundaries of the Standing Rock Reservation. The Corps has purported to implement 
the land transfer language in the 1994 Supplemental Appropriations Ac t by transferring 
386 acres. The issue remains unresolved, because of the &ilure by the Corps of 
Engineers to effectuate a meaningful land transfer, through its administrative process, 

Ultimately, the Corps of Engineers simply refuses to work with the Tribe on this 
issue in a cooperative manner. General Martin vviote, “In the absence of special 
legislation, the Corps does not have the authority to administratively transfer project 
lands directly to the Standing Rock Sioux Tribe.” See Attachment. He stated this, even 
though Congress addressed this issue in the 1958 Oahe Act, 1992 Equitable 
Compensation Act and 1994 Emergency Supplemental Appropriations Act. It is clear to 
our Tribe that the Corps of Engineers refuses to exercise the discretion granted under 
existing legislative authority to do justice to our Tribe and transfer this land. 

A final legislative solution is needed. I respectfully request that the Committee on 
Indian Affairs develop legislation directing the Corps of Engineers to transfer all Pick- 
Sloan project lands above the maximum operating pool of the Oahe Reservoir to the 
Standing Rock Sioux Tribe. 
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I submit for the record legislative language that was developed by the office of the 
Assistant Secretary of the Army for Civil Works, for this purpose. This language was 
drafted by the Corps, after the enactment of Title VI of the Water Resources 
Development Act of 1999, which transfened comparable lands in South Dakota. It 
addresses the land issue in a comprehensive manner, addressing the concerns of the Three 
Afftliated Tribes, Crow Creek Sioux Tribe, and others. 

The Standing Rock Sioux Tribe has attempted to work with the Corps since the 
release of die JTAC Final Report in 1986, to restore these lands to the Tribe. The status 
quo has resulted in mismanagement of valuable wildlife lands, and destruction of cultural 
resources of Standing Rock Sioux origin. The Tribe can manage these lands better than 
the Corps. As stated above. General Martin admitted in his letter to me dated May 11, 
2007 that the Corps is violating the NHPA and NAGPRA at the valuable Demery Island 
site. 

Our Tribe was promised that any surplus taken lands would be returned, when 
Congress passed the Oahe Act of 1958. The Corps of EngineMS has demonstrated that it 
is unwilling to address with issue in a meaningful .and cooperative manner. The 
restoration of this land to our Tribe should be part of any comprehensive legislation 
addressing the impacts of the 1944 Flood Control Act on the Indian Tribes of the 
Missouri River Basin. 

Thank you very much for your consideration of our concerns on these matters of 
extreme importance to the Standing Rook Sioux Tribe. 

Sincerely, 

Ron His Horse Is Thunder, Chairman 
Standing Rock Sioux Tribe 

oc: Tribal Council 
Administration 
Water Resources 
File 

The Chairman. [Presiding.] Let me next call on Chairman 
Jandreau. 

Let me thank Senator Tester for Chairing. I had to depart mo- 
mentarily for an important appropriations meeting with the Lead- 
er. 

Chairman Jandreau, thank you very much for being here. You 
may proceed. 

STATEMENT OF MICHAEL B. JANDREAU, CHAIRMAN, LOWER 
BRULE SIOUX TRIBE 

Mr. Jandreau. Thank you. Thank you, Senator Dorgan, Senator 
Johnson, Senator Conrad, Senator Tester, Senator Murkowski and 
Senator Thune, for allowing me to come today to make a presen- 
tation in relationship to these losses that have occurred. 

Lower Brule and Crow Creek are in a little bit different situation 
at this point. Chairman Thompson could not be with me today. 
However, I have submitted a statement for the record on behalf of 
Chairman Thompson and myself. 
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First of all, Senate bill 160, which affects the Lower Brule and 
Crow Creek, has been changed to meet the concerns that have been 
reflected in the last hearing. First of all, we modified it in several 
ways. One was to reduce the amount of money that we were asking 
for by $57 million, from $186 million to $129 million. Second, a 
new section five made it clear that Lower Brule and Crow Creek 
legislation would declare this as full and final compensation for the 
Missouri River claim in relationship to the dams. And thirdly, we 
asked that this not impact any other tribe outside of the Missouri 
River. 

I listened today with great interest in all of the comments that 
were made by GAO. The idea of final asking price is unrealistic. 
When GAO did the study, they came to our reservation. They 
talked to elders, elders who were alive at the time of the taking. 
They listened to them tell how incomplete the taking of these lands 
made them and their ability to survive. 

They told the folks that were there from GAO that they believed 
that adequate compensation had never been made. In fact, when 
we testified before this Committee in 1992, I believe it was, the 
first time, we submitted testimony from our elders that reflected 
that the monies that we received at that time were not full com- 
pensation for what they believed the losses were. 

While we encourage and support our fellow tribesmen in having 
their needs dealt with, we ask that if that is not possible in this 
session of Congress, that this Committee would recommend moving 
forward with our bill. If a bill during this Congress can be done 
comprehensively, we understand that and are willing to work with 
Congress, with our fellow tribesmen, to be a part of that. 

However, if ours moves forward before that, we agree that we 
will not ask for any additional compensation than that that is Sen- 
ate bill 160. 

Thank you very much. 

[The joint prepared statement of Mr. Jandreau and Mr. Thomp- 
son follows:] 

Prepared Statement of Michael B. Jandreau, Chairman, Lower Brule Sioux 
Tribe and Lester Thompson, Chairman, Crow Creek Sioux Tribe 

Chairman Dorgan, Senator Johnson, Members of the Committee, I am Chairman 
Mike Jandreau of the Lower Brule Sioux Tribe. With me is Chairman Lester 
Thompson of the Crow Creek Sioux Tribe. Allow us to also recognize Senator Thune, 
who has introduced The Lower Brule and Crow Creek Compensation Act, S.160, 
with Senator Johnson. 

First, Mr. Chairman, we appreciate that this hearing is on the larger question of 
compensation for all Tribes on the Missouri River (the River) that lost land as a 
result of the Pick-Sloan Missouri River Program. We support full and fair compensa- 
tion for all Tribes on the River, not just our two Tribes. 

At the same time, however, we believe we are in a unique position. Our legislation 
was reported by the Committee in the 108th Congress and the 109th Congress. The 
legislation passed the Senate three times in the 108th Congress. After the bill was 
reported in the 109th Congress, Chairman McCain asked the GAO for a report on 
the legislation. A mathematical error was discovered and the legislation before you 
was then modified in several ways: 

• First, the amount of compensation was reduced. For Lower Brule the amount 
in the bill was reduced from $186 million to $129 million, or $57 million. The 
Crow Creek amount was reduced by $36 million, from $105 million to $69 mil- 
lion. 
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• Second, a new Section 5 was added making it clear that as to Lower Brule and 
Crow Creek this legislation would be full and final compensation, even if addi- 
tional legislation were enacted for all other Missouri River Tribes; and, last, 

• Section 5 also makes it clear that S. 160 would not be a precedent beyond the 
Missouri River Basin Program. 

Mr. Chairman, the Flood Control Act of 1944 may have been good for the United 
States, but it has been devastating for River Tribes. I ask that our testimony of 
June 15, 2004 and June 24, 2006 be made a part of this hearing record. * 

In partial compensation for the damage caused by Pick-Sloan, the Congress did 
enact two Infrastructure Development Trust Funds for Lower Brule and for Crow 
Creek. We have used these funds to the best advantage of our Tribes. Meetings were 
held with our elders and other Tribal members to establish priorities and many crit- 
ical projects have been undertaken. But we have only scratched the surface of what 
needs to be done to bring Tribal life and our Tribal economies into the mainstream 
of American life. 

It is very painful to read The World is Flat and to read that the United States 
is outsourcing jobs to China and India when many American Indian reservations 
have an unemployment rate over 80 percent and a third world standard of living. 
When exactly is the United States going to establish a comprehensive plan for the 
Reservations here in the United States? 

The Lower Brule and Crow Creek Compensation Act would enable our two Tribes 
to move forward with health care, justice programs, education, transportation, 
broadband, and our many other needs. Let us stress, however, we also support mov- 
ing forward with legislation for all other River Tribes when they are ready to do 
so. 

Our main point today is that it is not fair or right to hold our bill up until all 
other River Tribes are ready. Each year that passes we are losing millions of dollars 
in interest that our people need for critical services. We have done our studies, cre- 
ated our internal plans, and are ready to move forward. We are prepared therefore 
to accept S. 160 as full and final compensation. 

Finally, let us stress that we are not seeking a hand out based on our human 
needs. This legislation is intended to provide compensation for the loss of our land 
and the costs suffered by our two Tribes. The Army Corps of Engineers has esti- 
mated that the Pick-Sloan project’s overall contribution to the U.S. economy is over 
$1.2 billion per year. Tribal compensation must been seen in that context. The 
United States took our best land and our water (under the Winters doctrine) to 
produce electricity. They then sell the electricity and instead of sharing the revenue 
with the Tribes, they charge us for the electricity. 

This is fundamentally wrong! Further, we are not talking about injustices that 
were committed against the Indian people in the 1860’s. We are talking about this 
year, 2007. It is time to correct the record and enact legislation that compensates 
all Tribes that have lost their land. It is time to fairly compensate River Tribes for 
their loss and their contribution to the American economy. We urge the Committee 
to look at the cost of the legislation in the context of history and the revenue the 
is generated each year by Pick-Sloan. 

We urge the Committee to bring S. 160 to the floor of the United States Senate. 
Thank you. 

The Chairman. Chairman Jandreau, thank you very much. 

Next, we will hear from the Honorable Marcus Wells, Jr, the 
Chairman of the Three Affiliated Mandan, Hidatsa and Ankara 
Nation Tribes in New Town, North Dakota. 

Chairman Wells, thank you very much. 

STATEMENT OF MARCUS WELLS, JR., CHAIRMAN, THREE 
AFFILIATED TRIBES OF THE FORT BERTHOLD RESERVATION 

Mr. Wells. Good morning. My name is Marcus Dominic Wells, 
Jr. [Greeting in native tongue.] 

I would like to thank the Committee and the Chairman for invit- 
ing me to testify today. 


* The information referred to is printed in the appendix. 
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Over 50 years ago, our lands were flooded to construct the Garri- 
son Dam and its reservoir. These lands were our prime bottom 
lands, home to over 90 percent of our tribal members. These lands 
provided us with fertile soil for agriculture. These lands were 
where our tribal ancestors lived and prospered. We were self-suffi- 
cient. 

In all, we lost 156,000 acres of our best and most fertile lands. 
Our tribal families were forced to move up to the dry, windy high- 
lands of the reservation, which our people had previously used for 
grazing of our animals. Now, our people must live there. 

The result was not by our own choosing. Our tribe was pressured 
and steam-rolled into signing away our prime bottom lands in the 
1940s. In May of 1948, Tribal Chairman George Gillette traveled 
here to Washington, D.C. to sign the final agreement with the De- 
partment of Interior. A photograph of that event shows Chairman 
Gillette weeping as Interior Department officials sign away the 
tribe’s lands to make way for Garrison Dam’s giant reservoir. Lake 
Sakakawea. Chairman Gillette said, “Right now, the future does 
not look too good for us.” 

I keep that photograph above my desk as a reminder of why I 
and my fellow Council members work so hard to ensure that the 
United States Government fulfills its long-delayed promises and 
commitments to make our people whole once again. 

Chairman Gillette was right. The flooding of our bottomlands de- 
stroyed our prosperous agriculture base and segregated the res- 
ervation to six isolated segments. We have struggled to be self-suf- 
ficient again as our communities became separate from one an- 
other. Driving from one part of the reservation to another can take 
three hours or more, making it very difficult and costly to provide 
basic governmental services such as law enforcement, health care, 
education, and transportation services. 

The payment from the Federal Government to the tribe was far 
too little to compensate for the loss of our bottomlands. Our depth 
of our people’s suffering, and the fragmentation of our unified trib- 
al government services. Three decades later, the Federal Govern- 
ment admitted as much. Secretary of the Interior Donald Model 
signed a charter in 1985 creating the Garrison Unit Joint Tribal 
Advisory Committee, or JTAC. The JTAC’s final report of 1986 
stated very clearly that our tribe had been forced to accept a highly 
inequitable payment for the flooding of our lands, resulting in cata- 
strophic social and economic damage. The JTAC report found that 
the resources we had lost was valued in the range of $170 million 
and $343 million. 

In addition to further financial restitution, the JTAC report rec- 
ommended that the Federal Government undertake several meas- 
ures to compensate the tribe for its sustained losses. These steps 
included completion of a reservation-wide drinking water system, 
construction of two major irrigation projects, financial assistance 
for reservation farms, development of recreational shoreline oppor- 
tunities on Lake Sakakawea, preferential rights for Garrison 
power, and replacement and refurbishment of critical infrastruc- 
ture lost due to the flooding, such as our health care facility, 
bridge, school dormitories, tribal roads and housing. These rec- 
ommendations were intended to make the tribe whole once again. 
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These projects have not been fulfilled in accordance with the Fed- 
eral Government’s promise. It has been over 50 years since the 
flooding of our lands and we have still not been made whole. Each 
year, the tribe subsidizes the Government’s trust responsibilities by 
millions of dollars, to name a few: $600,000 toward law enforce- 
ment; $500,000 to Indian Health Service; $600,000 to the roads; $1 
million toward the housing program. 

The tribe’s drinking water system is far from complete. In fact, 
90 percent of our tribal households still have no running water. 
Over 300 families truck in water for use in the home, making life 
on the reservation expensive and inconvenient. Other families use 
well water laden with heavy salts and minerals. I have seen par- 
ents washing their babies in brown well water that reeks of heavy 
and unhealthy minerals such as manganese, coal, iron, and lime. 

Our horses and other livestock also drink from the same brown 
water. More than 50 years after the flooding of our land, too many 
of our family homes do not have access to a safe, clean water sup- 
ply- 

The Garrison Reformulation Act of 1986 and the Dakota Water 
Resources Act of 2000 were meant to speed the completion of our 
drinking water system, but annual funding has been too little to 
make substantial progress. There are only a handful of elders left 
who remember the time before the flooding of our lands. They de- 
serve to see clean, safe drinking water running into their homes in 
their own lifetimes. 

Contrary to the Federal Government’s promises and the express 
terms of the Dakota Water Resources Act, our tribal members liv- 
ing in New Town and Parshall are paying extremely high water 
bills and live under the threat that their water will be turned off 
due to the falling water levels in the Missouri River. Our tribe has 
prepared detailed water purchase agreements to share the benefits 
of the Dakota Water Resources Act not only with our people, but 
with all people, Indian and non-Indian, living on the Fort Berthold 
Reservation, whether living in towns or in rural areas. 

Although the Dakota Water Resources Act expressly states that 
the water project is to provide municipal as well as rural water 
benefits, the Bureau of Reclamation has so far not agreed that ap- 
propriations under the Act can be used to help provide water bene- 
fits to residents in New Town and Parshall. We need this Commit- 
tee’s help to change this unwise and unfair policy. 

We also had to bring a lawsuit against the Bureau of Reclama- 
tion to gain recognition that the tribe’s successful financing of a 
small portion of the water project through low-interest USDA loans 
could be repaid with the Dakota Water Resources Act appropria- 
tions. To help us more promptly complete this vital municipal, 
rural and industrial water project, I ask for the Committee’s sup- 
port and Congress’s prompt passage of Senate bill 2200, the Tribal 
Water Resources Innovative Financing Act, which was introduced 
by Senator Conrad and cosponsored by Senators Johnson and Test- 
er. 

Since our lands were first taken from the tribe for the Pick-Sloan 
Project over a half century ago, the tribe has also attempted to re- 
cover lands that are in excess of those needed for the project. The 
Three Affiliated Tribes and Standing Rock Sioux Equitable Com- 
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pensation Act provided for the return of project lands located at or 
above elevation 1,860 feet mean sea level to the tribe and other 
former landowners, but those provisions were repealed in 1994. 
The new law provided that the U.S. Army Corps of Engineers 
should proceed with the Secretary of the Interior to designate ex- 
cess lands and transfer them. The Corps has been studying the po- 
tential transfer of the lands since 1994, but to date the tribe has 
not received any of the lands. 

The tribe seeks the immediate return of these lands that are at 
or above the maximum flood pool elevation, and we have advised 
the Corps that we will agree to reasonable and necessary ease- 
ments for lake access for project purposes. There is no question 
that the Corps has the legal authority to transfer these lands im- 
mediately to the tribe under the Fort Berthold Mineral Restoration 
Act. The Corps agrees that this provision provides legal authority 
for the Corps to transfer the excess lands to the Secretary of the 
Interior for the benefit of the tribe, but we are still waiting for it 
to be done. 

The tribe and the Corps share a mutual interest in stewardship 
over these land along the lakeshore, but in my view, the tribe has 
a greater interest and ability to manage these lands. I firmly be- 
lieve that the tribe would be a better steward of the lands than the 
Corps. We are already managing the contiguous tribal lands. Re- 
turn of the lands would assist the tribe in developing tourism, 
recreation, and economic development opportunities. It is long over- 
due. 

I also remind the Committee of the JTAC promise to replace the 
hospital that was flooded due to the Pick-Sloan Project. We have 
been working diligently with Chairman Dorgan and our North Da- 
kota congressional delegation to fulfill this promise, but we still 
have a ways to go. I ask for the support of this Committee to fi- 
nally bring the dream of caring, competent, and accessible health 
care to the Fort Berthold Reservation. 

Finally, individual tribal landowners did not receive adequate 
compensation for their losses caused by the Pick-Sloan Project. For 
example, the Federal Government agreed to move some houses up 
to dry land before the flood, but many of these homes were simply 
moved atop dry bluffs in the middle of nowhere. These homes were 
not livable and have long since been abandoned. Many tribal mem- 
bers had to abandon the reservation because they could no longer 
survive in the land of their ancestors. Fundamental fairness de- 
mands that all individual tribal members who were cast out of 
their homes receive just compensation for their losses. 

Again, I thank the Committee for the opportunity to speak and 
look forward to answering any questions you may have. I will be 
submitting my more detailed written testimony shortly. 

Thank you. 

[The prepared statement of Mr. Wells follows:] 
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SUPPLEMENTAL WRITTEN TESTIMONY 
OF CHAIRMAN MARCUS WELLS, JR. 
FOR THE THREE AFFILIATED TRIBES 
OF THE FORT BERTHOLD RESERVATION 
TO THE COMMITTEE ON INDIAN AFFAIRS, 
UNITED STATES SENATE 


November 15, 2007 



Three Affiliated Tribes 

MANDAN * HIDATSA ★ ARiKARA 


Restitution for the Flooding of Tribal Lands 
Pursuant to the Flood Control Act of 1944 


My name is Marcus Wells, Jr., and I am the elected Tribal Chairman of the Three 
Affiliated Tribes of the Fort Berthold Reservation. I would like to thank Chairman 
Dorgan and the Members of this Committee for the opportunity to supplement the oral 
testimony I provided at the hearing held on November 1, 2007. I would also like to thank 
this Committee for its commitment to reexamine the historic wrongs done to the Three 
Affiliated Tribes, to our Tribal members and to all Tribes harmed by passage of the Flood 
Control Act of 1944 and the development of the Pick -Sloan and Garrison Diversion 
project. I appreciate Chairman Dorgan and Senator Conrad’s strong statements of 
support at the November I hearing for the principle that our Tribe and our Tribal 
membership must be fully compensated for the terrible flooding and other harms that 
resulted from this project. 

Like them, I strongly believe that prior compensation legislation has not fully and 
justly compensated our Tribe and our Tribal membership for the catastrophic losses we 
suffered over fifty years ago. I pledge to work with this Committee and our North 
Dakota Congressional delegation to develop appropriate legislation to complete - once 
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and for all time - the important and honorable task of fulfilling the United States 
government’s long-delayed promises to our people. 

The Flooding of Our Tribal Bottomlands 

The Three Affiliated Tribes of the Fort Berthold Reservation are comprised of 
three sovereign Tribes, each with its own noble history and culture. The Mandan, 
Hidatsa, and Ankara tribal nations occupied the areas of the Missouri, Heart, James, 
Cannonball, Mouse, Powder, and Yellowstone Rivers and their tributaries for centuries 
before the arrival of European-Americans. The bottomlands of these rivers have been 
central to our cultural, religious and social identity for thousands of years. Our ancestors 
each held a deep respect for these rivers and relied on their waters as a mainstay of our 
life on the Great Plains. 

The Mandan, Hidatsa, and Ankara Tribes were formally united through the Fort 
Laramie Treaty of 1 851 with the United States. The Fort Laramie Treaty set aside over 
12 million acres for the unified Tribes. Over a thirty-five year period following the 
signing of the Fort Laramie Treaty, subsequent unlawful takings by settlers and 
Presidential orders sanctioning these unlawful takings, reduced the Tribe’s land by 
degrees to less than one million acres. The Treaty of December 14, 1886 established the 
current exterior boundaries of the Fort Berthold Reservation with only 986,000 acres. 
Thereafter, the Homestead Act of 1910 opened our Reservation lands to non-Indian 
settlement, resulting in further encroachment and loss of our Treaty lands. 

However, despite these repeated takings of our lands and the expropriation of our 
natural resources, the Three Affiliated Tribes succeeded in prospering economically and 
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socially until well into the first half of the twentieth century - primarily based on the 
productive use of the rich bottomlands of the Missouri River. Our remaining lands were 
rich in natural resources and were used by Tribal members for ranching and farming. 

Our bottomlands provided timber used for log homes, fence posts, and shelter for stock. 
They also provided natural food sources and wildlife habitats. In short, these 
bottomlands provided our Tribe with the resources and environment to create and 
maintain self-sufficient economies, political structures, and community relationships. 

Our Tribal members were well-known as the farmers, merchants, and bankers of the 
Northern Plains. The Hidatsa members were also known as the “people of the willows." 
Even the non-Indian settlers who homesteaded within the Fort Berthold Reservation 
relied on the Tribe for many of the raw materials of life - such as fresh produce, timber, 
and other mercantile goods. 

Out Tribe’s successful economy and thriving cultural lifestyle were damaged 
nearly beyond repair when, as a result of the Flood Control Act of 1944, the Federal 
government took another large piece of the Tribe’s already severely diminished lands. 

The Federal government took the heart of our homeland, approximately 1 56,000 acres of 
prime Missouri River bottomlands on which most of our people lived and worked. These 
prime Tribal lands - representing approximately ninety-four percent (94%) of the Tribe’s 
agricultural lands, eighty-four percent (84%) of the road network, the hospital, the 
schools, and the homes of more than 400 Tribal families - were to be flooded to allow for 
the development of the Garrison Diversion project. The Tribe bore the lion’s share of 
destruction from flooding for the Garrison Diversion project, with well over one-fourth of 
the total acreage flooded in North Dakota (550,000 acres) falling within the Reservation’s 
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boundaries. These rich lands had assured the Tribe’s self-sufficiency for generations 
through ranching and agriculture. With the flooding, farms and ranches in the 
bottomlands were liquidated. 

The Federal government unilaterally took these bottomlands without first 
consulting with or obtaining the permission of our Tribal members or our Tribe’s 
governing body, the Tribal Business Council. In fact, it is my understanding that the U.S. 
Army Corps of Engineers began to develop the Garrison Diversion project as early as 
1945, three years before the Federal government even attempted to negotiate a settlement 
with the Tribe and our Tribal membership. Our Tribal leaders and members never 
voluntarily agreed to accept the devastation to the Tribal economy, culture, towns, and 
homes caused by the flooding of prime Tribal bottomlands for the Garrison Diversion 
project. Instead, our Tribal leaders and members protested these unlawful takings in 
every manner available. Nonetheless, Congress and the Executive branch ignored Tribal 
protests, passed legislation supporting the project, and permitted the Corps of Engineers 
to continue its work as if it already owned the land outright. 

Of course, the Federal government did not own our land outright, but instead held 
it in trust for the benefit of the Tribe and our members. The unceasing work of the Corps 
of Engineers, despite strong Tribal protests, caused many people in our Tribal 
communities to believe that the loss of the Tribe’s most productive Reservation lands was 
inevitable. Tribal Chairman George Gillette was forced to sign an agreement with the 
Department of the Interior to sell 156,035 acres of Tribal land in 1948 for approximately 
$12.6 million. This amount represented only $80 per acre and was far below the “power 
value” of these lands - much less the incalculable value of these lands to our Tribe’s 
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culture and history. Chairman Gillette wept at the signing of the agreement in 
Washington, D.C. and said, “Right now the future does not look too good for us.” 

As Chairman Gillette accurately predicted, the Garrison Diversion project created 
far-reaching cultural, economic, and health problems for our Tribal members. 
Construction on the $294 million Garrison Dam began in 1947, and closure of the 
embankment occurred in April 1953. The Corps of Engineers completed the final 
earthwork in the fall of 1954, flooding the Missouri River bottomlands and eventually 
forcing almost all of the Tribe’s people to relocate to the barren highlands, where our 
members had previously grazed livestock. Tribal unemployment soared to as high as 
seventy percent (70%) as our Tribe’s agriculture-based economy was destroyed. 
Construction of the Garrison Dam forced more than eighty percent (80%) of the Tribes’ 
membership - 339 families - to relocate to higher ground. Some of our Tribal members 
were forced by these circumstances to move off the Reservation all together. 

Following the flooding, Tribal communities and families became divided by the 
vast expanse of Lake Sakakawea, which was created by the filling of water behind 
Garrison Dam. The Lake severed our Reservation lands into remote sections not easily 
accessible to one another, hampering community, government and economic 
development. These remote sections were connected with only one bridge at Four Bears. 
Our Tribe has since struggled to be self-sufficient as our communities became separated 
from one another. Driving from one part of the Reservation to another can take four or 
more hours by car, making it very difficult and costly to provide basic governmental 
services such as law enforcement, health care, education and transportation services. 
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These flooded bottomlands lands had been central to Tribal life and had also 
provided ample access to good, clean water. During the time of Garrison Dam 
construction, the Federal government repeatedly promised Tribal leaders that our people 
would receive new homes, schools, hospitals, roads, and other necessary infrastructure to 
help rebuild Tribal society and economy after the flooding of traditional Tribal 
communities in the bottomlands. In particular, the United States government made 
repeated promises to our Tribe to provide a safe and plentiful domestic water supply. 
Most of these promises were never fulfilled, and we were never fully compensated for the 
taking of our lands and communities. Our Tribal members have never shared in the huge 
benefits which the Dam’s operations have provided to the Federal government or to the 
many people and communities located far from our Reservation. 

Compensation for the Loss of Our Bottomlands 

The payment we received from the Federal government was far too little to 
compensate for the loss of our bottomlands, for the depth of our people’s suffering, and 
for the fragmentation of our unified Tribal government services. Three decades after the 
Garrison Dam was built, the Federal government admitted as much. Secretary of the 
Interior Donald Model signed a charter in 1985 creating the Garrison Unit Joint Tribal 
Advisory Committee, or JTAC. The JTAC’s Final Report of May 23, 1986 determined 
that our Tribal leaders had had no choice but to accept the paltry financial terms offered 
by the Federal government for the flooding of our Missouri River bottomlands, and that 
Congress had offered the inadequate sum of $12.6 million on a “take-it-or-leave-it” basis. 
The JTAC Report calculated that because the bottomlands were so rich in natural 
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resources, and because our Tribe was economically self-sufficient before the flooding of 
the bottomlands, the resource base we lost was valued between $1 70 million and $41 1.8 
million in 1986 dollars. 

The JTAC Report concluded that our Tribe was entitled to the substitute or 
replacement value of these tens of thousands of acres of lost bottomlands which had 
formed the economic base of our Reservation. The Report further stated that “Congress 
recognized . . . that only the principle of substitute, or replacement, valuation, by way of 
the replication of the resources base of the Tribes both as to area and quality, would 
adequately compensate the Tribes and make them whole,” This was so because Congress 
also “recognized that the bottomlands of the reservation represented the only income 
producing resource base that was sufficient to make the reservation a successful 
enterprise.” However, the Report stated that the War Department had “proved unable to 
comply with the statutory requirements imposed” to compensate our Tribe. 

The JTAC Report found that due to the hardships endured by our Tribe after the 
flooding. Tribal schools were inadequate, our Tribal health care system was failing, and 
people living on the Reservation experienced levels of fatal and debilitating health 
conditions that far exceeded normal levels in the United States. In addition to further 
financial restitution, the JTAC report recommended that the Federal government 
undertake several measures to compensate the Tribe for its sustained losses. These steps 
included completion of a Reservation-wide drinking water system, construction of two 
major irrigation projects, financial assistance for Reservation farms, development of 
recreational shoreline opportunities on Lake Sakakawea, preferential rights for Garrison 
power, and repiacement and refurbishment of critical infrastructure lost due to the 
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flooding - such as our health care facility, bridge, school dormitories. Tribal roads, and 
housing facilities. These recommendations were intended to make the Tribe whole again. 
But again, these projects have not been fulfilled in accordance with the Federal 
government’s promise. It has been over 50 years since the flooding of our lands, and we 
still have not been made whole. 

From the JTAC funds we did receive, the Tribe earns a relatively low rate of 
interest - roughly $4 million per year. By resolution, our Tribal Business Council has 
dedicated this money for Tribal education, social welfare, economic development, and 
other Tribal programs. While that has been our intention, the financial reality is that we 
have been forced by growing funding shortfalls to use our annual JTAC earnings to 
subsidize the Federal government’s own trust responsibility to provide services to our 
people by millions of dollars. For example, the Tribe puts $600,000 of its own funds per 
year toward the law enforcement program; $500,000 per year toward the Indian Health 
Service programs; $600,000 per year toward the Indian Reservation Roads Program; and 
$1 million per year toward the Housing Program. 

Our JTAC earnings were intended to bring advances to our Tribe and our Tribal 
members far bevond the standard level of Federal trust services, but these earning have 
essentially been hijacked by the Federal appropriations process to cover the Federal 
government’s own costs to deliver Federal trust services to our people. In effect, the 
Federal government has diverted our JTAC compensation funds to pay itself back for the 
cost of delivering Federal trust programs on our Reservation. Yet these Federal trust 
programs were themselves intended to provide compensation for the far earlier taking of 
our lands and our unfettered sovereign rights through the Treaty of Fort Laramie and the 
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massive taking of our lands in the late 1 800s and early 1900s. It is patently unfair and 
unworthy of a great Nation like the United States to force our Tribe to use our JTAC 
compensation fund to cover the deficiencies in annual Federal appropriations. 

If Congress passes new legislation to compensate our Tribe more fully for our 
$411.8 million loss in 1986 dollars, we will put these additional funds to work to improve 
our Reservation infrastructure. We cannot return to the economic self-sufficiency that we 
enjoyed before the flooding of our Reservation without a safe, reliable transportation 
network, accessible schools, a fully functional health system and Reservation-wide water, 
irrigation and sewer systems. This Committee’s effort to develop fair and comprehensive 
Pick-Sloan compensation legislation would help put us on the path toward true economic 
self-sufficiency and greater Tribal self-determination. 

1 now turn to some of the specific Tribal-Federal projects, program and initiatives 
that - when completed - will help to make our Tribe and our people whole for the losses 
we suffered. 

Bringing Safe. Clean Drinking Water to the Reservation 

As described above, the JTAC Report recommended, among other things, that the 
construction of a safe, complete drinking water system would be essential for the Nation 
to revitalize economic growth on the Reservation, and that the Secretary of the Interior 
should seek authorization and proceed immediately with the construction of such a 
system. The JTAC report emphasized that the Tribe had been promised the completion 
of its rural water distribution projects and that the United States needed to fulfill this 
promise. However, the Tribe’s drinking water system is far from complete. Despite 




72 


passage of the Garrison Reformulation Act in 1986, Pub. L. 99-294, and the Dakota 
Water Resources Act in 2000, Pub. L. 106-554, over ninety percent of our Reservation 
homes still are not hooked up to the Fort Berthold Rural Water Supply System, which is 
designed to provide safe and clean drinking water on the Reservation and adjacent areas. 
For individual Tribal families or other Reservation residents, digging an artesian well is 
often not feasible, and the water drawn from such wells is undrinkable due to over- 
saturation with alkaline minerals such as sodium and magnesium. 

Many Reservation families must still clean dishes and bathe themselves and their 
small children in brown well water that reeks of heavy minerals such as manganese, coal, 
iron and lime. These unhealthy minerals also exacerbate the dangerously high level of 
diabetes on the Reservation. As a result, many families in the Reservation’s rural 
communities still haul in or truck in potable water to their homes, making life on the 
Reservation expensive and inconvenient. In all, more than 300 Tribal families still have 
to truck fresh water into their homes, businesses, farms and ranches to meet domestic 
water needs for drinking, cooking, washing dishes, bathing, and watering livestock. 
Ironically, even the family of the Tribe’s director of construction for the Fort Berthold 
Rural Water office does not yet have direct access to a safe, clean water supply. 

The Garrison Reformulation Act of 1986 and the Dakota Water Resources Act of 
2000 were meant to speed up the completion of our drinking water system for all 
municipal, rural and industrial water users within the exterior boundaries of the Fort 
Berthold Reservation and adjacent areas, but annual Federal funding appropriated under 
these laws has been far too little to make any substantial progress on this important 
project. There are only a handful of elders left who remember the time before the 
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flooding of our lands. They deserve to see clean, safe drinking water running into their 
homes during their own lifetimes. 

The lack of clean, accessible drinking water has forced some Tribal members to 
abandon their homes in rural areas on the Reservation. The need to haul clean water, 
even in harsh winter conditions, is constant, making rural life on the Reservation difficult 
or impossible elders and for families with young children. However, simply moving to a 
town within our Reservation, such as New Town or Parshall, does not solve the drinking 
water problem. While residents in these towns may have access to tap water unlike many 
rural Reservation residents, they must also pay exorbitant utility bills, and many face the 
threat of water outages due to historically low water levels in the Missouri River. 

Contrary to the Federal government’s promises and the express terms of the 
Dakota Water Resources Act, Tribal members and non-Tribal residents living in New 
Town often pay hundreds of dollars a month for drinking water because they must pay a 
surcharge to cover New Town’s financing of its upgraded water treatment plant. Tribal 
members and non-Tribal residents living in Parshall also live under the constant threat 
that their water will be turned off due to the blockage of the water intake system serving 
the town as a result of sediment buildup and falling water levels in the Missouri River. 
For a people who have given up so much to provide needed flood control, water and 
power benefits to so many others in this country, the current state of affairs is intolerable 
and demands prompt Congressional action. 

To address the water needs of both rural and municipal Reservation residents, our 
Tribal staff have developed detailed and carefully drafted water purchase agreements to 
share the benefits of the Dakota Water Resources Act fairly with Tribal members and 
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non-Tribal residents living on the Reservation. Although the Dakota Water Resources 
Act expressly states that the water project is to provide municipal as well as rural water 
benefits, the Bureau of Reclamation so far has not agreed that appropriations under the 
Act can be used to help provide water benefits to residents of New Town, Parshall and 
other Reservation communities. 1 believe the Bureau of Reclamation is ignoring 
Congress’ plain words and intent in passing the Dakota Water Resources Act and ask for 
this Committee’s help to change this unwise and unfair policy. 

In addition, the Tribe had to bring a lawsuit against the Bureau of Reclamation to 
gain recognition that the Tribe’s successful financing of a small portion of the water 
system construction project through low-interest USDA loans could be repaid with 
DWRA appropriations. To help us more promptly complete this vital municipal, rural 
and industrial water project, we request the Committee’s support for - and Congress’ 
prompt passage of - Senate bill S. 2200, the Tribal Water Resources Innovative 
Financing Act, which was introduced by Senator Conrad and cosponsored by Senators 
Johnson and Tester. This bill will affirm that tribes can finance drinking water 
construction projects in today’s dollars, bringing these important projects to completion 
much sooner and more cost effectively than could occur with traditional pay-as-you-go 
funding methods. 

As noted above. Lake Sakakawea creates a physical barrier that substantially 
increases the cost of developing the Fort Berthold Rural Water Supply System. Because 
of this natural water barrier, we must construct new water treatment plants, pipelines and 
intake facilities for the isolated portions of our Reservation. We must also make use of 
the existing water treatment plant in New Town to supply water to rural residents in the 
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Northeast Segment of the Reservation. As shown in the enclosed PowerPoint 
presentation developed by our Tribal engineers and Tribal Rural Water office, we are 
ready, willing and able to substantially expand water service on our Reserv'ation, 

Unfortunately, the small trickle of annual Federal appropriations, often less than 
$1 million per year, is hardly enough to keep up with construction cost inflation. The 
lack of Congressional appropriations has been tying our hands and delaying these critical 
water supply projects. What little money that has come to us under the Dakota Water 
Resources Act must often be diverted to emergency water intake projects due to the 
dangerous drought conditions in North Dakota. 1 therefore call on the Members of this 
Committee and Congress to help us substantially increase the meager Dakota Water 
Resource Act appropriations in FY 2008 and in future fiscal years until this project is 
completed. 

Water Quantification 

As this Committee knows well, our Tribe possesses a priority water right to the 
Missouri River under the legal principles first articulated by the United States Supreme 
Court in Winters v. United States . 207 U.S. 564 (1908). For many years, our Tribal 
leaders have been concerned about quantifying this prior water right for a variety of 
reasons. While some of these concerns still remain, our Tribe is also gravely concerned 
about the potential infringement of our water rights due to the changing climate, the 
current water management of the U.S. Army Corps of Engineers, and the potential for the 
diversion of our water rights to supply the Red River Valley project. 
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In order to protect our water resources for the benefit of our Tribal members and 
non-Tribal residents of the Fort Berthold Reservation, our Tribe is now prepared to work 
toward quantifying our priority water right. I look forward to working with this 
Committee and with our North Dakota Congressional delegation to ensure that a full and 
fair quantification of our priority water right can be successfully accomplished without 
the need for expensive and protracted litigation. 

Recovery of Excess Lands 

Since our lands were first taken for the Pick-Sloan and Garrison Diversion project 
over a half century ago, our Tribe has also attempted to recover lands that are in excess of 
those needed for the Project. The Three Affiliated Tribes and Standing Rock Sioux 
Equitable Compensation Act, Pub. L. No. 102-575 (Oct. 30, 1992), provided for the return of 
Project lands located at or above elevation 1,860 feet mean sea level to the Tribe and other 
former land-owners, but those provisions were repealed in 1 994 by Section 407 of Pub. L. 
No. 103-211. The new law provided that "the U.S. Army Corps of Engineers should proceed 
with the Secretary of the Interior to designate excess lands and transfer them." The Corps 
has been studying the potential transfer of the lands since 1 994, but to date the Tribe has not 
received any of the lands. 

The Tribe seeks the immediate return of those lands that are at or above the maximum 
flood pool elevation, and we have advised the Corps that we will agree to reasonable and 
necessary easements for Lake access for Project purposes. There is no question that the 
Corps has the legal authority to transfer these lands immediately to the Tribe under the Fort 
Berthold Mineral Restoration Act, Pub. L. No. 98-602, which provides: 
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The Secretary of the Army and the Secretary of the Interior may enter into 
agreements under which any land within the exterior boundaries of the 
reservation acquired by the United States for the construction, 
maintenance, or operation of the Garrison Dam and Reservoir Project that 
is no longer needed for such purposes is declared to be held by the United 
States in trust for the benefit of the Three Affiliated Tribes of the Fort 
Berthold Reservation. 

The Corps agrees that this provision provides legal authority for the Corps to transfer the 
excess lands to the Secretary of the Interior for the benefit of the Tribe, but we are still 
waiting for it to be done 

The Tribe and the Corps share a mutual interest in, and stewardship over, these lands 
along the lakeshore, but in my view, the Tribe has a greater interest and ability to manage 
these lands. 1 firmly believe that the Tribe would be a better steward of these lands than the 
Corps. We are already managing the contiguous tribal lands. The return of the lands would 
assist the Tribe in developing tourism, recreation, and economic development opportunities. 
It is long overdue. 


Congressional Support for a New Hospital to Serve the Fort Berthold Reservation 
As noted in the JTAC Report, the closure of the Garrison Dam flooded and 
destroyed the federal Indian hospital serving the Fort Berthold Reservation. To induce 
our Tribal members to leave their homes and property. Federal government officials 
promised to quickly replace the destroyed hospital. Despite repeated Congressional and 
Executive Branch assurances - going back over fifty years - that reiterated the Federal 
government’s solemn commitment to replace the destroyed hospital, we are still years 
away from realizing the fulfillment of this promise. With that said, I want to commend 
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the recent work of Chairman Dorgan and our entire Congressional delegation to help 
ensure that this promise is finally kept. 

As I understand it, current language in the Senate’s FY 2008 Energy and Water 
appropriation legislation would provide $3 million to the U.S. Army Corp of Engineers 
for the design of the proposed Elbowoods Memorial Health Center. This is a good start. 
However, this bill must still be passed by the full Congress and signed by President Bush 
to become law. I am concerned that our hospital funding may be delayed or held hostage 
due to the current veto threats and political maneuvering surrounding the FY 2008 
appropriations process. I am confident that Chairman Dorgan, who also chairs this 
Senate Energy and Water Appropriations Subcommittee, will do everything in his power 
to ensure that our surviving Tribal elders realize their life-long dream and witness the 
fulfillment of the Federal government’s promise to replace the Elbowoods Hospital. 

After 57 years, it is well past time for our Tribal members to have access to a 
comprehensive, high quality health care delivery system. 

Living so long without this replacement hospital, our Reservation residents have 
been forced to make do with an inadequate health clinic that is available only from 9 a.m. 
to 5 p.m. Monday through Friday. The lack of round-the-clock health care has led to 
many premature deaths and the unnecessary suffering for our people. Our current 
healthcare crisis is directly attributable to the flooding of our Reservation and to the 
United States government’s failure to keep its promise in a timely fashion. 

This is not the first time our Tribal leaders have brought the hospital replacement 
issue to this Committee’s attention. In 1991, the Senate Committee on Indian Affairs 
issued a report noting that, at that time, over 40 years had passed since the Federal 
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government’s promise was first made and over five years had then passed since the Joint 
Tribal Advisory Commission had issued its final report, but still the urgently needed 
health facility had not been built. This Committee stated in its 1991 report that “every 
effort should be made by the Administration and the Congress to provide additional 
federal funding through annual appropriations for” the health care facility. Again at an 
August 30, 2001 hearing, this Committee re- emphasized that this solemn promise by the 
United States had not been kept and stated that a great Nation must keep its word. 

I ask alt the Members of this Committee to help Chairman Dorgan ensure that this 
Congress and this Committee finally act to hold this great Nation to its promise. When 
the FY 2008 appropriations finally become law, we plan to use these funds to design our 
new health care facility to address the health problems that are killing the Mandan, 
Hidatsa and Ankara tribal members at rates far beyond the national average. 

The facility will have an expanded kidney dialysis unit, since diabetes on the 
Reservation is twelve times greater than the national average and is our leading cause of 
death. It will also have a cancer-screening unit because the Reservation has a cancer rate 
seven times greater than the national average and cancer is our second leading cause of 
death. We are currently pursuing other funding sources to help us construct the kidney 
dialysis unit and cancer screening center. We also plan to have the capacity to test 
persons with heart problems because heart disease is our third leading cause of death. 

We also have developed a disease management system - in the form of an internet-based 
health information technology resource center - with the cooperation of the Georgetown 
University Medical Center and with Senator Conrad’s strong support. This new center, 
when fully developed, will allow our medical staff to monitor diabetes patients in their 
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homes and will provide the staff with information on the best practices available on 
diabetes and cancer treatment and prevention, particularly with regard to the diet and 
lifestyle of our patients. 

Now is the time to act because the Indian tribes in our region suffer the greatest 
disease burden of all the tribes in the twelve Indian Health Service areas in the Nation. 
Many Tribal members are geographically isolated and economically disadvantaged, 
which leads to greater health care complications. One of the most alarming health care 
disparities for Tribal members living in the Aberdeen and Billings IHS areas is the high 
incidence of chronic diseases such as cancer, diabetes, and heart disease, all of which 
substantially increase our annual health care costs. This replacement “round-the clock” 
healthcare facility will help us tackle these chronic problems and bring our annual health 
care costs down. 1 therefore ask for the continued support of this Committee to finally 
bring the dream of caring, competent and accessible health care to the Fort Berthold 
Reservation. 

Adequate Compensation to Individual Tribal Members 

Finally, I wish to remind this Committee that individual Tribal landowners have 
never received adequate compensation for their losses caused by Pick-Sloan and Garrison 
Diversion project. For example, the Federal government agreed to move some houses up 
to the dry land before the flood, but many of these homes were simply moved atop dry 
bluffs in the middle of nowhere. These homes were not livable and have been long since 
abandoned. Many Tribal members had to abandon the Reservation altogether because 
they could no longer survive in the land of their ancestors. Fundamental fairness 
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demands that all individual Tribal members who were cast out of their homes receive 
full, fair and just compensation for their losses. 

I thank the Committee for the opportunity to provide this supplemental written 
testimony and look forward to our work together on this important legislation. 

Attachment 1 to the supplemental written testimony of Chairman Marcus Wells, 
Jr. for the Three Affiliated Tribes of the Fort Berthold Reservation 

Fort Berthold Rural Water 

Project Positioning 
Opportunities 

Oct. 2007 

Bartlett 

West 

Engineers 
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The Issue 


# The State of ND is aggressively pursuing support for 
the Red River Valley Water Supply Project (RR 
Project). 

# Funding for the RR Project would be by both State 
and Federal authorizations 

# Water for the RR Project would be from Lake 
Sakakawea 

# To obtain Federal funds. Congressional Delegation is 
seeking unified North Dakota support. 

The Red River Project ... at 
a glance ... 

7 — 

# Purpose of RR Project .... To provide water to eastern 
ND to offset water shortages in event of a drought; 
RR Project sized to meet year 2050 needs. 

# RR Project would divert approx. 120,000 acre feet of 
water per year at rate of 122 cfs 

# RR Project expected to cost in excess of $700M of 
which 1/3 is expected to be Federal dollars 

# With necessary support, construction could possibly 
begin in 2009 with a 4-5 year completion date 
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RR Project Hurdles .... 

€7 

♦ Construction of the RR Project is not currently federally 
authorized .... Needs federal authorization to be able to take 
water out of the Missouri River to eastern ND 

# RR Project needs Federal authorization to convert a $200m loan 
into a $200M grant 

■# RR Project has opponents ... 

■ Canada oppose due to water quality concerns 

■ Environmental groups, and other down stream States oppose due 
to transfer of water 

■ Various tribal governments oppose the RR Project (including TAT) 

Summary of TAT concerns .... 


# RR Project seeks the use of Missouri River water 
without properly addressing the TAT water rights. 

#■ RR Project might be adding an additional burden on 
the already limited appropriated for the construction 
funding level. 

# RR Project will cause a diversion and increased 
competition for limited Federal funds which the TAT 
needs to complete the FBRW System. 

# Many of the Tribal Elders which endured the pain and 
transition on the TAT sacrifice of Garrison Dam, are 
becoming few in numbers. 
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With this Problem 

An Opportunity Exists .... 



# The State of North Dakota and Congressional 
sponsors of the RR Project desperately need a unified 
State-wide support. 

# They are desperately seeking Tribal support for the 
RR Project, in order to obtain Federal authorization 
and appropriations. 

#■ The State sponsors have approached TAT and 
requested support on the RR Project. 

^ The TAT can utilize tribal influence within Indian 
Country to assist the State of North Dakota, if the 
State is willing to provide adequate funding to 
complete the FBRW Project. 

With State and Congressional 
support ... much is possible.... 


♦ The Dakota Water Resource Act of 2000 documents the federal 
obligation to provide federal funds and involvement in assisting 
TAT construct facilities to provide water to all residents of the 
Fort Berthold Indian Reservation. 

#■ The USBR has accepted and concurred with an Engineering 
Report which documents water infrastructure needs of near 
$100M for the FBRW System. 

♦ Federal appropriations under the DWRA have been insufficient 
to allow FBRW to make any meaningful progress with the FBRW 
Project- — progress made to date has generally been by use of 
funds from other programs. 
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Possible resolution .... 


# Resolve the Fort Berthold Rural Water Construction 
Program 

■ Develop a MOU with the Stake holders ofDWRA to establish 
an advantageous division of the annual appropriations. 

■ Establish division for of appropriations to benefit TAT to 
complete the rural water project in a timely fashion. 

m Tie the funding and construction of the RR Valley Project to 
the funding and construction of the FBRW Project. 

■ Get the State of North Dakota and RR Project to accept a 
low percentage of the construction appropriations! 

Funding to Date .... 


Our Primary 
Funding 
Sources .... 
Total at 
$27,625,443 


Tribal $391,000 
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Progress to Date .... 


Our Primary 
Work 

To Date ... 

Total of 21 
RR 

Projects 



North East Segment 
$ 200,000 


If money were available ... 

#FBRW has an approved Engineering Report 
which shows an ability to construct the FBRW 
System in a 10 year time frame. Report was 
issued in 2005. 

#In the next 2 years-with adequate funding-- 
FBRW could pursue a water development 
Project in each of the Reservation Segments 
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In the Four Bears Segment .... 


# Work to date ... 

m Contract 2003(B) at $1. 5M. . . distribution Project 

funded by US DA; service to approx. 55 users 

m Contract 2003(C ) at $.6M ... eievated tank Project 
funded by USDA; storage for all Segment users 
• Dragswoif Reservoir at $.9M ... ground reservoir 
Project funded by I.H. S; storage for all Seg. Users 
■ Contract 2005(B) at $1.3M . . . new intake into Lake 

# Next Phase of Projects ... 

m Four Bears Phase 1 WTP Expansion at $2. 7M ... 
criticaiiy needed to allow service to existing and future 
users; plant is currently running at maximum capacity. 

In the North Segment .... 


♦ Work to date ... 

■ No infrastructure built to date — need to develop a 
water source 

m Ongoing negotiations with New Town for water 
appears to be stalled. 

# Next Phase of Projects ... 

■ North Segment Intake and WTP at $6.5M .... Needed to 
provide for a water source for both North and NE 

segments. 

m North Area 1 Distribution Project at $4. 5M ... would 
provide service to 80 users and extend a line into the NE 
Segment 
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In the North East Segment .... 


# Work to date ... 

m No infrastructure built to date — need to develop a 
water source 

■ Ongoing negotiations with New Town for water appears to 
be stalled. Negotiations may be possible with 
Parshaii. 

# Next Phase of Projects ... 

■ North East Segment Area 1 Distribution Project at $3M 
would provide service to 40-50 users. 

■ Above Project is dependent upon a water source — 

envisions using water from a FBRW constructed WTP in 
North Seg. 

In the West Segment .... 

# Work to date ... 

m Contract 2003(E) at distribution Project funded 
by USDA; service to approx. 27 users within Mandaree 

m Contract 2004(1) at $.6M ... raw water line from intake 
to WTP; benefit to all users of the Segment 

m Contract 2004(J) at $.7M ... new intake facility due to 
low Lake levels; benefit to all users of the Segment 

# Next Phase of Projects ... 

■ West Segment Distribution and Tank for Area 1 at $2. 5M 
.... Would provide service to 30 users. 

■ West Segment Phase 1 WTP Expansion at $2.7M .... 
critically needed to allow service to existing and future 
users; plant will be at maximum capacity after Project 
above. 
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In the East Segment .... 


# Work to date ... 

m Contract 2003(A ) at $1. OM. . . distribution Project 

funded by USDA; service to approx. 75 users 

m Contract 2006(A ) at $1.3 ... new intake into Lake due to 
iow Lake levels; benefit to all users of Segment 

# Next Phase of Projects ... 

■ East Segment Area 2 Distribution at $3. OM ... will 
provide service to 50-60 users 
m East Segment Phase 1 WTP Expansion at$2.7M... 
critically needed to allow service to existing and future 
users; plant will be at maximum capacity after Project 
above. 

In the South Segment .... 


# Work to date ... 

m Contract 2006(C ) at $1.3M . . . new intake into Lake with 
benefits to all users of the Segment 

# Next Phase of Projects ... 

■ South Segment Water Supply Line at $1.3M ... new 
supply tine from intake to WTP to tanks; benefits for all 
users of Segment 

■ South Segment Tanks at $.8M .... Replacement of 
existing fiberglass tanks; benefits for all users of Segment 

■ South Segment Phase 1 WTP Expansion at $2. 7M ... 
critically needed to allow service to existing and future 
users; plant is currently at maximum capacity. 
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Summary of FBRW Projects 


for near term 


♦ West Segment 

♦ West Segment 

♦ South Segment 

♦ South Segment 

♦ South Segment 

♦ Four Bears Segment 

♦ North Segment ........ 

♦ North Segment 

♦ North East Segment 

♦ East Segment 

♦ East Segment 


Area 2 Distribution Project 
Phase 1 WTP Expansion 
Water Supply Line 
Reservoir Replacement Project 
Phase 1 WTP Expansion 
Phase 1 WTP Expansion 
Intake and WTP Project 
Area 1 Distribution Project 
Area 1 Distribution Project 
Phase 1 WTP Expansion 
Area 2 Distribution Project 


Conclusions and 
Recommendations ... 


^ TAT to meet with affected tribes of the RR Project 
and form a joint position paper. 

♦ As possible, TAT to present such position to USBR at 
NRWA Meeting in Albuquerque in Nov. 

^ TAT to host a meeting of State sponsors of the RR 
Project, including other affected tribes, and present 
position paper 

TAT to schedule and meet with Congressional 
Delegation to present position paper. 


The Chairman. Chairman Wells, thank you very much for your 
testimony. 

Next, we will hear from the Honorable Roger Trudell, the Chair- 
man of the Santee Sioux Nation in Nebraska. 

Chairman Trudell? 
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STATEMENT OF ROGER TRUDELL, CHAIRMAN, SANTEE SIOUX 

NATION 

Mr. Trudell. Good morning, Chairman Dorgan and members of 
the Committee, and our two neighboring Senators, Senator John- 
son and Senator Thune. It is always a pleasure to be wherever you 
are at, and Senator Murkowski, Senator Conrad. 

I am going to limit mine because I did submit a couple page tes- 
timony, and just briefly say that our lands were taken through the 
condemnation process. There was no negotiation process involved 
in it at all. The lands that were taken were probably our richest 
lands because they were the bottomlands. 

Some of the things I tried to point out in what I was presenting 
was if you just looked at it as a dollar value for an acre of land, 
probably the compensation was just. But if you don’t take into con- 
sideration the long-term effects of the dam and what it has on our 
community, our reservation, you know, we are running into repairs 
that we can’t meet because we have no resources to meet them. Be- 
cause the dam and the lake are there, we have a lot of hunters that 
come in. We are a major flyway for geese and ducks and bats and 
mosquitoes and whatever else. 

Nobody takes responsibility for the roads. The State has mainte- 
nance on the road into the reservation. They maintain it to a cer- 
tain point, but once it ends at the village limits, then the village 
of Santee itself, which is 99.9 percent tribal, and has no tax base, 
and we have to stand the cost of repairing roads and other issues 
related to the hunters and stuff that are coming in. 

Off those hunters, we have no income or anything. I think the 
Government are the only people who are able to sell waterfowl per- 
mits because it is Corps land, and the Corps has an agreement 
with the State of Nebraska, then they have to have a State of Ne- 
braska hunting permit, and they don’t have to have a tribal hunt- 
ing permit. So we are not able to capture any dollars off of those 
people to do the repairs that need to be done on our roads. 

And then one of the other things is that we are losing additional 
lands because of the Gavins Point Dam and Lewis and Clark Lake 
by I call it siltation, and somebody says it is actually sedimenta- 
tion, I guess. The sedimentation is creating the rising water table 
along other lands through the creeks and stream beds. Those 
things I would like maybe to have somehow considered and the loss 
of potential income that we would have had if we still had control 
and access to the lands of the river, even down to the hunting 
rights of our people, because the State demands a hunting license 
from our tribal members, although it was formerly our land and it 
is basically Federal land if it was taken for the Corps of Engineers 
in the dam. 

So the rights of our people are also being limited by what has 
taken place over the last 50 some years, with the creation of the 
Gavins Point Dam and Lewis and Clark Lake. 

I am going to end my testimony at this point for the sake of time. 
Thank you. 

[The prepared statement of Mr. Trudell follows:] 
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Thank you Honorable Chairman and Members of the Committee for giving the Santee 
Sioux Nation the opportunity to provide testimony on the justness or the lack thereof for 
compensation on lands taken for the construction of Gavins Point Dam and Lewis and 
Clark Lake. 

First, let me inform the Honorable Chairman and members of this committee the Santee 
Sioux Nation is grateful for what compensations have been provided. I realize a formula 
was developed based on a number of factors to arrive at the sum of four million plus 
dollars to be held essentially in escrow for the Santee Sioux Nation generating interest for 
use by the Santee Sioux Nation based on a spending plan developed through public 
meetings and with the approval of the Bureau of Indian Affairs. 

Due to the fact that we lack resources to avail ourselves of legal and economic expertise 
to show in dollars past lost revenues or the inability to show generation of revenues due 
to the loss of access to the river. I will do my best to provide what information I can. 

For the last fifty years former Santee Sioux Nation property has been a Mecca for the 
river sports man. Waterfowl hunters and sports fishermen annually come to our 
community and reservation to practice their sports. Over the last fifty years permits and 
licenses have generated zero income for the Santee Sioux Nation. Yet the Santee Sioux 
Nation must stand the repairs to our main thorough fare due to the wear and tear created 
by those very sportsmen who are paying other entities to enjoy their sport. Most recently 
we have had to leave the street in disrepair because we lack the resources to make repairs. 

Should the Tribe have had control of the river and the primary access points there would 
have been the potential to develop the tourist trade not only with the hunters and 
fishermen, but with the recreational river users. That factor was not part of the formula. 
One could only project and estimate what the potential income to the Tribe could have 
been. Unfortunately not being an economist, 1 can not make that projection. 

A greater factor that was not considered in the formula is the advanced siltation of the 
Lewis and Clark Lake which is devastating to our existing land base. The siltation is 
creating a rising water table and eroding tribal lands along the creek and stream beds. 

The potential loss of revenues from those lands is not considered. The potential damage 
by the existing water table to individual wells and community wells will be costly. 
Individual wells are currently five thousand dollars or greater to get to untainted water. 
The municipal system purification process will have to be upgraded at a tremendous cost. 
Again, we lack the resources to provide these upgrades. A reservation wide drinking 
water system feasibility study was granted but under funded leaving the study somewhat 
in limbo. 

Honorable Chairman, the compensation for the land taken may be just but the lack of 
compensation from lost revenues, ongoing repairs, and the further loss of lands need to be 
considered. The potential damage to our water system and individual wells need to be 
considered. Without consideration of these factors then I would state that compensation 
awarded is not just. 
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We request an additional period of time to provide supporting documentation. 
Thank you for you consideration. 

Respectfully submitted, 


Roger Trudell, Chairman 
Santee Sioux Nation. 


The Chairman. Chairman Trudell, thank you very much for your 
testimony. We appreciate your traveling to this hearing. 

Next, the Honorable Robert Cournoyer, the Chairman of the 
Yankton Sioux Tribe in Marty, South Dakota. 

Mr. Chairman, you may proceed. 

STATEMENT OF ROBERT W. COURNOYER, CHAIRMAN, 
YANKTON SIOUX TRIBE 

Mr. Cournoyer. Good morning, Mr. Chairman and members of 
the Indian Affairs Committee. 

I serve as the elected Chairman of the Yankton Sioux Tribe. Our 
tribal lands are located in southeastern South Dakota and the Mis- 
souri River borders our southern boundary. On behalf of the 
Yankton Sioux Tribal membership, I would like to express my ap- 
preciation to you and the Committee members for inviting me to 
testify today and for taking up consideration of the impact of the 
Flood Control Act of 1944 on Indian tribes along the Missouri 
River. 

Our reservation was established by the Treaty of 1858, which 
provided our people with 430,405 acres of land along the Missouri 
River. As time passed, our reservation was diminished by the Act 
of August 15, 1894, which opened up our reservation to non-Indian 
settlement. By the 1950s when the Fort Randall Dam project was 
constructed, only 44,938 acres of Indian land remained in Federal 
trust status. 

In 1944, the United States Congress enacted the Flood Control 
Act which authorized the construction of five dams along the Mis- 
souri River known as the Pick-Sloan Project. The primary purpose 
of the dams and reservoirs was flood control downstream. Other 
stated purposes were navigation, hydropower generation, providing 
water supplies, and recreation. 

The impact of the Pick-Sloan Program was devastating to all the 
Missouri River tribes, including the Yankton Sioux Tribe. The Fort 
Randall Dam and reservoir inundated a large portion of the 
Yankton Sioux Indian Reservation bottomlands and rich productive 
agricultural lands. The Fort Randall project flooded 2,851 acres of 
Indian trust land within the reservation and required the reloca- 
tion and resettlement of at least 20 families which was approxi- 
mately eight percent of the resident tribal population. Over the 
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past 50 years, the tribe has lost an additional 408 acres to stream 
bank erosion. 

The Missouri River bottomlands provided a traditional way of life 
for the Yankton Sioux, and now it is virtually lost. The 
bottomlands provided an abundance of game and plants for tradi- 
tional food, plants for ceremonial and medicinal purposes, and 
plenty of trees for lumber and fuel. In addition to the loss of the 
bottomlands, the tribe lost acres and acres of productive agricul- 
tural land. 

Inundation of the community of White Swan. The waters of the 
Missouri River completely inundated the traditional and self-sus- 
taining community of White Swan, one of the tribe’s major settle- 
ment areas. The White Swan families raised various livestock 
which took shelter in the timbered bottomlands or outbuildings. 
The White Swan families sold surplus milk and eggs in the towns 
of Lake Andes and Wagner. The money received was generally 
used to purchase needed stapes that were not cultivated from the 
rich soil in and around the community of White Swan. 

The community was very close-knit and the families helped each 
other in many ways. While it was the practice of the United States 
to relocate flooded Indian communities flooded by the Pick-Sloan 
program to higher ground, the community of White Swan was 
never relocated or reestablished elsewhere. The White Swan fami- 
lies were simply dispersed elsewhere and the community was never 
replaced. 

Condemnation proceedings. Neither the Flood Control Act of 
1944 or any subsequent acts of Congress specifically authorized the 
United States Army Corps of Engineers or the Bureau of Reclama- 
tion to condemn Sioux tribal lands for the Pick-Sloan project. Un- 
fortunately, the condemnation of the Yankton Sioux tribal lands 
was not challenged for a host of reasons. 

The condemnation proceedings in the U.S. District Court re- 
sulted in settlements that did not provide adequate compensation 
to the Yankton Sioux Tribe. The tribe did not receive compensation 
for direct damages, but rather a compensation for the appraised 
value of their property. The condemnation proceedings did not take 
into account the large proportion of productive agricultural land. 

Further, the settlement did not account for the inflation of prop- 
erty values between the time of the taking and the time of settle- 
ment, which was several years later. The average settlement pay- 
ment on other Indian reservations whose land was taken by the act 
of Congress was approximately $16,000 per family according to the 
research documents, while the Yankton Sioux Tribe received $5,605 
per family as a settlement for the land taken by the United States. 

The Yankton Sioux Development Trust Fund. We recognize your 
efforts to compensate the Yankton Sioux Tribe in the 107th Con- 
gress. The Yankton Sioux Tribe Development Trust Fund was 
signed into Public Law 107-331 in December, 2002. The language 
sets up a trust fund for $23,023,743 in compensation for the tribal 
lands lost due to the Flood Control Act of 1944. These funds are 
not available until 2013. We would appreciate the Committee ex- 
amining the possibility of these funds being made available prior 
to 2013. 
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In conclusion, many of our tribal elders who experienced first- 
hand the taking of tribal lands and the removal have passed on. 
It has been long enough for a just and equitable resolution to the 
devastating impacts of the Pick-Sloan Act on our tribe. 

Thank you for your time in considering this important matter. 

A couple of things I wanted to add, too, is currently we are in 
court with the Corps of Engineers on the takings areas of the 
White Swan and the North Point. Basically, what had happened 
there is that there was some discovery of remains and they were 
doing construction, because at the time they were turning these 
lands over to the State of South Dakota for recreational purposes. 
If it weren’t for Title VI, the Wildlife Habitat Restoration Act, those 
lands rightfully should have come to the Yankton Sioux Tribe. Cur- 
rently, we are asking that approximately 1,000 acres of that land 
be restored to the tribe. 

Traditionally before the Corps took over and returned the land 
to the State of South Dakota, we had access to the river above the 
dam and below the dam in those Corps areas. Now, we are re- 
stricted from having access to those lands. Title VI was created, be- 
cause a lot of the white landowners came and protested to not only 
the Governor and to their representatives in Congress, which said 
that if that land was given back all along the river, to the Tribes 
the taking areas, that it would block the white farmers, land- 
owners, hunters, etc., from having access to the river. We believe 
that not to be true, and that is what they have done to us, in fact, 
is that by turning the land over to the State of South Dakota, that 
it blocked the Tribe and Tribal membership access to the river 
above the dam and below the dam in the Corps areas. 

So we are asking currently that approximately 1,000 acres be re- 
stored back to the Tribe the taking areas. 

Thank you for your time. 

[The prepared statement of Mr. Cournoyer follows:] 

Prepared Statement of Robert W. Cournoyer, Chairman, Yankton Sioux 

Tribe 

Mr. Chairman and Members of the Indian Affairs Committee, my name is Robert 
Cournoyer, and I serve as the elected tribal Chairman of the Yankton Sioux Tribe. 
Our Tribal lands are located in southeastern South Dakota and the Missouri River 
borders our southern boundary. On behalf of the Yankton Sioux tribal membership, 
I would like to express my appreciation to you and the committee Members for in- 
viting me to testify today and for taking up consideration of the impact of the Flood 
Control Act of 1944 on Indian Tribes along the Missouri River. 

Background 

Our reservation was established by the Treaty of 1858, which provided our people 
with 430,405 acres of land along the Missouri River. As time passed, our reservation 
was diminished by the Act of August 15, 1894, which opened up our reservation to 
non Indian settlement. By the 1950s, when the Fort Randall dam was constructed, 
only 44,938 acres of Indian land remained in federal trust status. 

In 1944, the United States Congress enacted the Flood Control Act which author- 
ized the construction of five dams along the Missouri River known as the Pick-Sloan 
Program. The primary purpose of the dams and reservoirs was flood control down- 
stream. Other stated purposes were navigation, hydropower generation, providing 
water supplies, and recreation. 

The impact of the Pick-Sloan program was devastating to all the Missouri River 
tribes including the Yankton Sioux Tribe. The Fort Randall dam and reservoir inun- 
dated a large portion of the Yankton Sioux reservations bottom lands and rich pro- 
ductive agricultural lands. The Fort Randall project flooded 2,851 acres of Indian 
trust land within the Yankton Sioux reservation and required the relocation and re- 
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settlement of at least 20 families which was approximately 8 percent of the resident 
tribal population. Over the past fifty years, the tribe has lost an additional 408 
acres to stream bank erosion. 

The Missouri River bottom lands provided a traditional way of life for the 
Yankton Sioux that is now virtually lost. The bottom lands provided an abundance 
of game and plants for traditional food, plants for ceremonial and medicinal pur- 
poses, and plenty of trees for lumber and fuel. In addition to the loss of the bottom 
lands, the tribe lost acres and acres of productive agricultural land. 

Inundation of the Community of White Swan 

The waters of the Missouri River completely inundated the traditional and self- 
sustaining community of White Swan, one of the tribe’s major settlement areas. The 
White Swan families raised various livestock which took shelter in the timbered bot- 
tom lands or out buildings. The White Swan families sold surplus milk and eggs 
in the towns of Lake Andes or Wagner. The money received was generally used to 
purchase needed staples that were not cultivated from the rich soil in and around 
the community of White Swan. The community was very close knit and the families 
helped each other in many ways. 

While it was the practice of the United States to relocate flooded Indian commu- 
nities flooded by the Pick-Sloan program to higher ground, the community of White 
Swan was not relocated or reestablished elsewhere. The White Swan families were 
simply dispersed elsewhere and the community was never replaced. 

Condemnation Proceedings 

Neither the Flood Control Act of 1944 nor any subsequent acts of congress specifi- 
cally authorized the U.S. Army Corps of Engineers or the Bureau of Reclamation 
to condemn Sioux tribal land for Pick-Sloan projects. Unfortunately, the condemna- 
tion of Yankton Sioux tribal land was not challenged for a host of reasons. 

The condemnation proceedings in U.S. District Court resulted in settlements that 
did not provide adequate compensation to the Yankton Sioux Tribe. The tribe did 
not receive compensation for direct damages but rather a compensation for the ap- 
praised value of their property. The condemnation proceedings did not take into ac- 
count the large proportion of productive agricultural land. Further, the settlement 
did not account for the inflation of property values between the time of taking and 
the time of settlement which was several years later. The average settlement pay- 
ment on other Indian reservations whose land was taken by acts of Congress was 
approximately $16,680 per family according to research documents, while the 
Yankton Sioux Tribe received $5,605 per family as a settlement for the land taken 
by the United States. 

Yankton Sioux Tribe Development Trust Fund 

We recognize your effort in compensating the Yankton Sioux Tribe in the 107th 
Congress. The Yankton Sioux Tribe Development Trust Fund was signed into Public 
Law 107-331 December, 2002. The language sets up a trust for $23,023,743 in com- 
pensation for the Tribal lands lost in the Flood Control Act of 1944. These funds 
are not available until 2013. We would appreciate the Committee examining a possi- 
bility of these funds being made available prior to 2013. 

Conclusion 

Many of our tribal elders who experienced first hand the taking of tribal land and 
the removal have passed on. It has been long enough for a just and equitable resolu- 
tion to the devastating impacts of the Pick-Sloan program on our tribe. Thank you 
for your time and consideration to this important matter. We appreciate Chairman 
Dorgan and the rest of the Committee’s attention to the large scope of the issues 
affecting the Pick-Sloan program. 

The Chairman. You are asking the Corps of Engineers at this 
point, right? 

Mr. Cournoyer. Yes, we have a lawsuit with them currently. 

The Chairman. Chairman Cournoyer, thank you very much. 
Finally, we will hear from Chairman John Yellow Bird Steele, 
the President of the Oglala Sioux Tribe in South Dakota. 

Mr. Steele, you may proceed. 
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STATEMENT OF JOHN YELLOW BIRD STEELE, PRESIDENT, 
OGLALA SIOUX TRIBE 

Mr. Steele. Thank you very much, Senator Dorgan. 

I would like to thank the members of this Committee for allow- 
ing me to testify at this hearing. I would say that my heart feels 
very happy to see Senator Johnson there representing the Oglala 
Sioux Trihe. And I thank Senator John Thune for his attendance 
and representing also the Oglala Sioux Trihe. 

I think that this is a very important hearing, Senators, and I 
thank you for holding this hearing. We talk about a comprehensive 
bill addressing the impacts of the 1944 Flood Control Act and the 
Pick-Sloan program, but I don’t think it is as comprehensive as you 
call it, because it does not include the Oglala Sioux Tribe. We have 
been impacted. 

I would like to say that the impact the Oglala Sioux Tribe feels 
from the 1944 Flood Control Act and the Pick-Sloan program, it re- 
quires reference to our treaties and the tribal land claims that we 
have filed in the Indian Land Claims Commission. I did not hear 
the GAO make reference to these. They only addressed those tribes 
that are physically situated along the Missouri River. The Oglala 
Sioux Tribe is a river tribe. I make reference and say just because 
we are adjacent to the Black Hills physically, that these other 
tribes are not Black Hills tribes. Why do we have to be physically 
located there to feel the physical impacts of the Pick-Sloan Act? 

We are, and I would like to give a little testimony. I gave written 
testimony here. I would like to in my oral testimony explain a little 
on that. But I will say that just a little over 100 years ago, the 
Wounded Knee massacre, the Sand Creek massacre, the United 
States Government physically fought our people. Our mothers, our 
grandmothers, our daughters were there fighting the United States 
Government for a way of life that was being destroyed. 

Today, this life is called third world conditions, the most impov- 
erished — words, words, words. You physically live the life in the 
middle of these United States. And we are talking about some com- 
pensation for taking and not justly compensating rights. I thank 
you for that. That is the way we should treat one another, I do be- 
lieve. 

But we are still wary. Senators. Trusting is very hard when our 
lands we consider from our points of view to have been stolen, not 
justly compensated for. I am sorry. 

I got a telephone call last night from a Mr. Sam Waddell, a tribal 
member of the Yankton Sioux Tribe, saying the Army Corps of En- 
gineers just got orders from up above to quantify the tribe’s rights 
on the river. Who is the Army Corps of Engineers to quantify this? 
And this leaves in my mind some fears, some apprehensions that 
this hearing might also lead to some settlement of water rights. It 
is a fear because, as I say, of the way we have been treated in the 
past, the way we live today. 

But I will say my time is getting very short. Senators, so I am 
going to have to wrap it up here, that the 1944 Flood Control Act 
has impacted us because the Corps of Engineers operates the Mis- 
souri River main stem and the Bureau of Reclamation operates the 
tributaries. This is all associated with the 1944 Flood Control Act. 
Right now, the Angostura Dam on the Cheyenne River tributary 
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immediately upstream from the Pine Ridge Reservation has dev- 
astatingly impacted Pine Ridge. 

Representative Herseth Sandlin has introduced H.R. 833 to es- 
tablish a trust fund for the Oglala Sioux Tribe and restore water 
flow to the Cheyenne River. Senator Johnson will be introducing 
that bill on behalf of the Oglala Sioux Tribe. We thank him for 
that. 

In conclusion, I would like to say, Senators, that Congress should 
develop and enact comprehensive reform of the Pick- Sloan pro- 
gram. The tribes upstream need drinking water. It is affecting the 
intakes of the water systems of tribes. The stabilization of reservoir 
levels, and protection of historic properties are very important to 
us. 

I would also like to say that anything dealing with any settle- 
ment of water rights requires that we settle our outstanding land 
claims with the United States Government. So let’s sit down. Sen- 
ators, and let’s talk about these in a fair, just way. Let us again, 
if need be, like the old treaties were established, talk about these 
what we might consider to be hard subjects and come to some sort 
of a settlement or agreement. 

Today, us people sitting here testifying before you are the same 
people that were shedding their blood just a little over 100 years 
ago. This is a different kind of a war, but we are tomorrow’s ances- 
tors and we have a responsibility to see that our peoples are able 
to live a little better than we are right now in our dealing with 
yourselves. 

I would like to thank you for this hearing. I really appreciate it, 
and I thank you for allowing me at the last minute to give testi- 
mony. I think that this hearing is very timely, and I look forward 
to working with this Committee on just a little bit of what I have 
said. I had to put this testimony together very quickly just from 
yesterday, and so we will refine it and resubmit it to you. Senators. 

Thank you very much. 

[The prepared statement of Mr. Steele follows:] 

Prepared Statement of John Yellow Bird Steele, President, Oglala Sioux 

Tribe 

Mr. Chairman and members of the Committee on Indian Affairs, my name is John 
Yellow Bird Steele. I serve as President of the Oglala Sioux Tribe. 

Let me begin by thanking you for holding this important hearing. The Missouri 
River Basin Pick-Sloan Program has had significant adverse impacts on land, water 
and cultural resources of the Oglala Sioux Tribe and Great Sioux Nation. The costs 
of the Pick-Sloan program have disproportionately fallen on the Tribes, while the 
benefits are enjoyed in predominantly non-Indian communities, with little spillover 
benefits on the Indian Reservations. 

The impact of the 1944 Flood Control Act and Pick-Sloan program on our Tribe 
requires reference to our treaties, and the tribal land claims filed in the Indian 
Claims Commission. Our reserved water rights to the Missouri River and its tribu- 
taries, and to the cultural resources along the banks of the Missouri River, have 
their source in our Treaties. 

Tribal Treaties 

The Oglala Sioux and other Tribes of the upper Missouri River basin are treaty 
Tribes. As such, we are entitled to special consideration with respect to the impacts 
of federal public works projects, on our land and resources. 

The 1868 Ft. Laramie Treaty (11 Stat. 749) recognized title to the Teton and 
Yankton Sioux to 60 million acres of territory west of the Missouri River in the 
States of South Dakota and North Dakota. 
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The 1868 Treaty (15 Stat. 635) carved a 26 million acre reservation out of our 
1851 Treaty territory for the Sioux hands. This reservation, called the “Great Sioux 
Reservation” included all of western South Dakota west of the low water mark of 
the east bank of the Missouri River. Thus, the 1868 Treaty recognized an undivided 
ownership interest in the entire bed of the Missouri River in the Oglala Sioux Tribe 
from the North Dakota boarder to the Nebraska border. 

The United States maintains that it acquired the western portion of the Great 
Sioux Reservation known as the “Black Hills” under the Act of February 28, 1877 
(19 Stat. 254) even though its confiscation of this area violated Article 12 of the 
1868 Treaty which provided that no part of the reservation could be ceded to the 
United States without three-fourths consent of the adult male Sioux Indians occu- 
pying or interested in the Great Sioux Reservation. 

The United States also maintains that it acquired an additional 9 million acres 
of the Great Sioux Reservation under the Act of March 2, 1889 (25 Stat. 888). The 
Act also established five smaller Sioux reservations from the remainder of the Great 
Sioux Reservation including the Pine Ridge Indian Reservation. 

Thus, the Pine Ridge Indian Reservation is the current home of the Oglala Sioux 
Tribe, although the Tribe has claimed unextinguished rights to our treaty lands in- 
cluding the Missouri River. 

Indian Claims Commssion 

I believe that a discussion of the Indian Claims Commission Act proceedings is 
also necessary because I don’t believe the Oglala Sioux Tribe can quantify its water 
rights in the Missouri River without first settling its outstanding land claims with 
the United States. 

The Oglala Sioux Tribe filed a land claim in the Indian Claims Commission in 
1950. This case was designed as “Docket 74.” The case was divided into two cases 
in 1960, Docket 74-A and 74-B. Docket 74-A involves a claim for 34 million acres 
of 1851 treaty land located outside of the Great Sioux Reservation. It also involved 
an aboriginal title claim that included the east bank of the Missouri River in South 
Dakota from Pierre, S.D. northward into North Dakota. 

There were two acts of fraud perpetuated by the Government upon the Sioux 
tribes regarding Docket 74-A lands. The first Act was when some federal official 
inserted “relinquishment language” in Article 2 of the 1868 Treaty. The ICC ac- 
knowledged that the Sioux bands would not have signed the 1868 Treaty, which 
ended the Powder River War of 1866-1867, had they known they were giving up 
any land. Nevertheless, the ICC ruled that Article 2 constituted a voluntary cession 
of 1851 treaty territory. 

The second was when the U.S. Claims Court rammed a $44 million final money 
judgment down the Sioux tribes’ throats in Docket 74-A based on a stipulated set- 
tlement agreement that the claims lawyers signed behind the backs of the Sioux 
tribes. The claims attorneys also stipulated away $3.7 million as an offset to the 
U.S. without the consent of the Sioux tribes. 

The Oglala Sioux Tribe filed a motion for relief from judgment, which was denied 
by the Claims Court. The U.S. Court of Appeals for the Federal Circuit affirmed, 
but Judge Newman wrote the following in her dissenting opinion which exposes the 
collusion between the tribes’ claims attorneys, government attorneys and the federal 
courts: 

The entry of judgment is surely not a routine “evidentiary stipulation” such as 
is encountered in day to day trial management: not only because the stipulation 
disposes of some 3.7 million dollars in moneys previously adjudged to be due 
the Sioux Indians; but because counsel for both sides knew that since at least 
1979 tribes representing the majority of Sioux Indians had given instructions 
contrary to the settlement. The record contains two resolutions of the Oglala 
Sioux Tribal Council informing counsel that it no longer sought money damages, 
but wanted to pursue legal and legislative strategies to gain return of ancestral 
lands. These resolutions also directed counsel to have the Oglala Sioux Tribe 
dismissed from this litigation. 

A lawyer cannot be authorized by a court to make a settlement and bind the 
client contrary to the client’s wishes. Nor can either the court or the United 
States ignore the tribes’ several attempts to discontinue Mr. Lazarus’ represen- 
tation. The court does not discuss the asserted violation of 25 U.S.C. 81. 

In light of this extended history, the Claims Court’s acceptance of the Stipula- 
tion of Facts and the grant of the Joint Motion to Enter Judgment is incon- 
gruous; and its denial of appellants’ motion for relief (from judgment) under 
Rule 60(b) is in plain error, in light of the undisputed assertion that they were 
given no prior notiee of the settlement. [Emphasis Supplied]. 
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See Oglala Sioux Tribe and Rosebud Sioux Tribe v. United States, 862 F.2d 275 
(Fed. Cir. 1988). 

We can never accept the award for Docket 74-A under these circumstances, for 
to do so would be tantamount to closing our eyes and affirming these two acts of 
fraud perpetuated upon our Tribe by the Federal Government. And I don’t see how 
we can quantify our water rights to the Missouri River without reaching an agree- 
ment with Congress to resolve our Docket 74-A land claim. 

Docket 74-B was a claim for the Black Hills Claim. The ICC awarded $17.1 mil- 
lion, plus $85 million in simple interest, for the 7.3 million acres of Black Hills 
lands that was confiscated by the United States in the Act of February 28, 1877 
(19 Stat. 254). 

On appeal, the Court of Claims dismissed the ICC award on the basis that it had 
already ruled on the Black Hills Claim in a 1942 case. The Teton Sioux Tribes (ex- 
cept for the Oglala Sioux Tribe) and other 1868 Treaty signatory tribes got Congress 
to pass a new Court of Claims special jurisdictional act in 1978 that allowed for de 
novo consideration of the claim. The claim was refiled under the Act as Docket 148- 
78, and the Court of Claims which affirmed the ICC award in 1979 based on the 
record made in the ICC. 

The Supreme Court affirmed the ICC award on June 30, 1980 on the basis that 
the confiscation of the Black Hills violated the Just Compensation Clause of the 
U.S. Constitution. 

However, the Oglala Sioux Tribe did not renew its contract with its claims attor- 
ney Arthur Lazarus, Jr. when it expired by its own terms in 1975. It also never au- 
thorized its former claims attorney to refile the claim under the 1978 act and did 
not regard itself as a party to the 1979 Court of Claims decision and the U.S. Su- 
preme Court decision. It therefore filed a quiet title and trespass damages action 
in U.S. District Court for the District of South Dakota in 1980, after the Supreme 
Court made its ruling. 

The U.S. Court of Appeals for the Eighth Circuit, however, ruled that the tribe 
could not sue in the Article III courts of the United States because the Indian 
Claims Commission, which could only award money damages for the tribe’s treaty 
lands, was the tribe’s exclusive remedy and that the tribe was a party to the 1980 
Supreme Court case. 

Docket 74-B, like Docket 74-A, needs to be settled in a fair and honorable man- 
ner by negotiation and the implementation of any negotiated settlement through 
Congressional legislation 

The 1944 Flood Control Act 

The U.S. Army Corps of Engineers was placed in charge of constructing six dams 
on the main stem of the Missouri River under the Missouri River Pick-Sloan Pro- 
gram that was authorized by the 1944 Flood Control Act (58 Stat. 887). The Corps 
acquired approximately two million acres for the dams, and areas flooded by the 
lakes created by the dams. Three lakes. Lake Oahe, Lake Sharpe, Lake Francis 
Case are located within our treaty territory. 

It is common knowledge that a substantial amount of land taken by the Federal 
Government for the main stem dams was located on Indian reservations that bor- 
dered the Missouri River. 

The Oglala Sioux Tribe was impacted by the 1944 Flood Control Act because it 
has unextinguished rights to the river bed of the Missouri River, and to treaty lands 
located in its 1851 and 1868 Treaty areas, as well as the aboriginal title lands lo- 
cated east of the Missouri River that were taken by the Government for the main 
stem dams and reservoirs under the Missouri River Pick-Sloan Program. It also has 
cultural resources along the Missouri River that were impacted by the Act. The 
Corps never acquired the Oglala Sioux Tribe’s interests in these properties when it 
attempted to extinguish Indian title for the dams and reservoirs. 

The White River and Cheyenne River Pick-Sloan Projects 

The Flood Control Act authorized two dams on the Pine Ridge Reservation at 
Slim Buttes and Rockyford for irrigation, recreation and flood control. The projects 
were never constructed, however. This failure has resulted in the Tribe not being 
able to develop its irrigation potential that would have created economic opportuni- 
ties for the tribe and its members. 

The Oglala Sioux Rural Water Supply System 

The western portion of the Pine Ridge Reservation in White Clay District (now 
Oglala District) was suffering from lack of good potable water in the 1980s. The 
Tribe took the initiative to join the West River and Lyman Jones rural water 
projects in developing and getting Congress to pass the Mni Wiconi Act (P.L. 100- 
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516) in 1988. The Act authorized the construction of a Core pipeline and related fa- 
cilities from the Missouri River at Ft. Pierre to the Pine Ridge Indian Reservation, 
as well as a reservation delivery system. The Core pipeline is 95 percent completed 
and the reservation delivery system is 40 percent completed. The core pipeline and 
reservation delivery system is held in trust by the United States for the Oglala 
Sioux Tribe. 

There are now three inter-connecters to the OSRWSS, the West River/Lyman 
Jones Rural Water System, the Lower Brule Rural Water System, and the Rosebud 
Rural Water System. 

This OSRWSS is a good project that allows the Tribe to reap some of the benefits 
that it has been denied over the years from its lands along the Missouri River, and 
from the Missouri River itself. It also allows us to improve the health and general 
welfare of our tribal members and plan for future water shortages that may be 
caused by global warming. 

We want to thank Congress for the annual appropriations that has allowed the 
OSRWSS and other systems to be constructed, and we look forward to the day when 
the Mni Wiconi Project is completed. 

Missouri River Land Transfer Issues Under WRDA 

The Oglala Sioux Tribe presently has a civil action pending in the United States 
District Court for the District of Columbia challenging the transfer of title to Corps’ 
lands and recreational areas along the Missouri River to the State of South Dakota 
under Title VI of the Water Resources Development Act of 1999, as amended by 
Title VI of the Water Resources Development Act of 2000. See Oglala Sioux Tribe 
V. U.S. Army Corps of Engineers, et al. (Case No.l:01CV02679 (GK)). This case is 
a reservation boundary dispute that seeks to uphold the 1868 Treaty and protect 
historic properties and cultural resources on the lands and recreational areas. 

There is a Need for Comprehensive Reform of the Pick-Sloan Program 

Comprehensive reform is needed to ensure that the Indian Tribes share more eq- 
uitably in the water supply and hydropower benefits of the Pick-Sloan program. Re- 
forms should address at least four areas. First, the water management by the Corps 
of Engineers on the Missouri River main stem, and the Bureau of Reclamation on 
the tributaries to the Missouri, must be revised to ensure adequate water supplies 
for the Tribes. Second, reforms should include the authorization to use hydropower 
revenue generated by the Pick-Sloan program, to fund development projects on In- 
dian Reservations in the Missouri River basin. Third, Confess should address the 
claims of individual Indian Tribes that are directly impacted by a dam project under 
the Pick-Sloan program. Fourth, the historic preservation laws need to be strength- 
ened to ensure that cultural resources along the Missouri River are protected from 
erosion and destruction. 

1. The Water Management by the Corps of Engineers and Bureau of Reclamation 
Must be Revised 

The Corps of Engineers operates the dams on the Missouri River pursuant to the 
Missouri River Master Water Control Manual. The Master Manual, as revised by 
the Corps of Engineers in 2004, provides for steady seasonal flows from Gavins 
Point Dam for downstream navigation. Daily releases are significant, with 35,000 
cfs designated as full navigation service for an eight month navigation season. In 
addition, the Corps of Engineers designates water releases for the spring rise for 
habitat restoration, and for hydropower generation, at the various times of the year. 

In its Missouri River operations, the Corps of Engineers gives no consideration to 
Tribal water supply needs. This is the case even though the Oglala Sioux Tribes op- 
erates the water treatment and intake facilities on the Missouri River for the Mni 
Wiconi Project, which serves the West River Lyman Jones Water District, Lower 
Brule Sioux, Rosebud Sioux and Oglala Sioux Tribes. The Indian Reservations along 
the Missouri River, such as the Standing Rock Sioux and Cheyenne River Sioux 
Tribes, have suffered diminished drinking water supplies. The reservoir levels in the 
upper Missouri basin diminished substantially, as a result of the continuing naviga- 
tion flows, during the current period of severe drought. 

The Corps of Engineers violates our Treaties and our rights under the Winters 
Doctrine, by managing water flows in a manner that causes diminished water sup- 
plies in the upper Missouri River basin. The water releases for downstream naviga- 
tion and habitat restoration directly impact the water supplies that are needed by 
the Oglala Sioux and our fellow Indian Tribes on the upper Missouri River. 

Yet the Corps of Engineers manages the Missouri River water flows in a manner 
that allocates water flows for non-Indian uses in the lower Missouri River. The Mas- 
ter Manual must be revised, to decrease navigation flows and stabilize water sup- 
plies on the upper Missouri River, to fulfill the rights of the Tribes. 
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The water supplies and rights of our Tribe should not be jeopardized by the re- 
gional disputes between the upper and lower Missouri basin. The Congress should 
take action requiring the Corps to maintain stable reservoir levels on the upper Mis- 
souri River, for Tribal consumptive and instream water needs. 

The Bureau of Reclamation operates the tributary dams for irrigation and recre- 
ation. One such project, the USER Angostura Unit, impounds water flows of the 
Cheyenne River immediately upstream from the Pine Ridge Reservation. The USER 
completely blocks off Cheyenne River water flows, in order to provide water service 
of 48,000 acre-feet per year for irrigation of 12,218 acres at the Angostura Irrigation 
District. 

The Bureau of Reclamation released the Final Environmental Impact Statement, 
Angostura Unit, Contract Negotiation and Water Management, in August, 2002. Rec- 
lamation confirmed the incidence of fish with lesions and problems with water qual- 
ity and riparian vegetation on the Pine Ridge Reservation, downstream from Angos- 
tura. 

The water management by the Bureau of Reclamation of the Cheyenne River at 
Angostura provides for the diversion of waters subject to the water claims of the 
Oglala Sioux Tribe for the Angostura Irrigation District. Water flows have dimin- 
ished and the environment on the Pine Ridge Reservation has been degraded as a 
direct result of the USER water management. 

As is described below. Representative Herseth-Sandlin has introduced H.R. 883, 
to establish a trust fund for the Oglala Sioux Tribe and restores certain water flows 
in Cheyenne River. This legislation addresses the problems caused by water man- 
agement by the Bureau of Reclamation on the Cheyenne River. 

2. The Congress Should Authorize the Use of Pick-Sloan Hydropower Revenues for 

Development Projects on Indian Lands 

The comprehensive reform of the Pick-Sloan program should include the author- 
ization for the use of hydropower generated by the Pick-Sloan program, to fund de- 
velopment projects on Indian Reservations in the Missouri River basin. Hydro- 
electric revenues of the Western Area Power Administration are collected for debt 
service of the multi-purpose functions of the Pick-Sloan program. The re-designation 
of these funds for Tribal development projects would constitute a cost effective man- 
ner of addressing the historic inequities of the Pick-Sloan program. 

The waters of the Missouri River produce a hydroelectricity system estimated by 
the Corps of Engineers as contributing approximately $800 million to the national 
economy each year. The economy on the Pine Ridge and other Indian reservations 
in the upper Missouri River Basin remain generally impoverished, however. 

The population of the Pine Ridge Reservation is approximately 47,000, making 
the Oglala Sioux one of the largest Tribes in the United States. (Bureau of Indian 
Affairs, Indian Labor Force Report, 2003). The 2003 unemployment rate was esti- 
mated by the Bureau of Indian Affairs at 87 percent. Id. The 2000 Census indicates 
that per capita income in Shannon County, the Reservation’s largest county, was 
$6,286. This compares with the per capita income nationwide of $21,587. Median 
household income on the Reservation in 2001 was $20,916, less than one-half the 
national average of $41,994. 

The revenue produced by the sale of the hydroelectricity in the Pick-Sloan pro- 
gram should be authorized for the use by the Tribes of development on our Reserva- 
tions. This will address the historical inequities of in the allocation of the costs and 
benefits of the Pick-Sloan program, and address the far-reaching infrastructure and 
economic development needs of the Indian Tribes in the upper Missouri River basin. 

3. There Must Be Redress for Indian Tribes Under Pick-Sloan 

Throughout the upper Missouri River basin, individual components of the Pick- 
Sloan program have adversely affected the lands, waters and economic resources of 
Indian Tribes. Many Tribes retain claims that have not been addressed, for the tak- 
ing of land, relocation of communities, destruction of infrastructure, diminished 
water supplies, and degraded environment, from the construction and on-going oper- 
ation of the Pick-Sloan program. 

For example, the Oglala Sioux Tribe has suffered from diminished water flows, 
riparian vegetation, wildlife and degraded water quality, due to the impoundment 
of water and irrigation at the USER Angostura Unit. The Bureau of Reclamation 
impounds 133,000 acre-feet of water at Angostura Reservoir, completely disrupting 
natural water flows in the Cheyenne River on the Pine Ridge Reservation. 

The harm suffered by the Tribe is documented in the Final Environmental Impact 
Statement, Angostura Unit, Contract Negotiation and Water Management. Accord- 
ingly, Rep. Herseth-Sandlin has introduced H.R. 883. This legislation establishes a 
trust fund for the Oglala Sioux Tribe in the amount of $90.5 million, and restores 
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water flows in Cheyenne River through efficiency improvements at the Angostura 
Irrigation District. It will provide resources for the Tribe to address the environ- 
mental impacts of the Angostura Unit, and for much needed economic development 
on the Pine ridge Reservation. 

This legislation is long overdue. The Congress should enact H.R. 883, and should 
address the claims of all Tribes which suffered adverse impacts from the Pick-Sloan 
program. 

4. Enhanced Protection for Cultural Resources is Needed 

No agency of the Federal Government has destroyed more cultural resources or 
desecrated more Native American human remains than the Army Corps of Engi- 
neers, in its Missouri River operations. Yet in its operations of the Missouri River 
dams, the Corps of Engineers has failed to implement a mitigation or other compli- 
ance plan as required under the National Historic Preservation Act. (16 U.S.C. 
§470a et seq. ) 

The National Historic Preservation Act requires the Corps of Engineers to evalu- 
ate the impact of its “undertakings” on historic properties along the Missouri River. 
(NHPA §106, 16 U.S.C. §470f). The federal courts have determined that wave ac- 
tion caused by water releases at the Missouri River dams are “undertakings” requir- 
ing compliance with the NHPA. (Yankton Sioux Tribe v. Army Corps of Engineers, 
83 E. Supp. 2d 1047 (D.S.D. 2000)). 

A Corps of Engineers Programmatic Agreement with the Advisory Council on His- 
toric Preservation, outlining the agreed-upon procedures for compliance with section 
106 of the NHPA, when wave action of the Missouri River impacts cultural sites 
at the water’s edge. However, on July 17, 2000, the Advisory Council terminated 
the agreement, informing the Corps: 

The Omaha District’s handling of this matter evidences a serious lack of under- 
standing of Federal historic preservation laws and regulations, a lack of com- 
mitment to fulfill historic preservation legal responsibilities, and an unwilling- 
ness to seek and consider the views and recommendations of State officials, trib- 
al governments, and the Council . . .. 

The PA was intended to allow the Corps greater flexibility in how it met its 
obligations under Section 106 while fostering better long-term planning for and 
stewardship of historic properties . . . (T)he Omaha District has disregarded 
commitments it made in the PA and the resulting (negative) consequences it 
has had for irreplaceable resources under its care. The Council is forced to con- 
clude that the (lorps is unable, or unwilling to carry out the terms of the PA. 
(Letter of Carolyn Buford Slater, Chairperson, Advisory Council on Historic 
Preservation, to Secretary of the Army, dated July 17, 2000). 

The Corps of Engineers has failed in its responsibility of stewardship for sacred 
Native American cultural resources along the Missouri River. The Corps dis- 
regarded its commitments under the Programmatic Agreement, which was con- 
sequently terminated by the Advisory Council. The Missouri River Master Manual 
contains no provisions for the protection of the identified cultural sites in the future, 
or mitigation of damage that is caused by wave action. 

Native American human remains are entitled to special protection under the Na- 
tive American Graves Protection and Repatriation Act. (NAGPRA) (25 U.S.C. §3001 
et seq. ). Yet the Corps has completely disregarded its obligation to avoid disturbance 
of existing grave sites, and to properly repatriate human remains upon inadvertent 
unearthings due to wave action of the Missouri River. 

These legal requirements are extremely important to our Tribe. Under NAGPRA, 
Indian Tribes enjoy presumptive rights of ownership and repatriation of human re- 
mains and cultural objects that are unearthed within its aboriginal territory, as ad- 
judicated by the Indian Claims Commission. (25 U.S.C. §3002). As stated above, the 
Oglala Sioux Tribe retains treaty and aboriginal claims throughout an extensive 
area, including the bed of the Missouri River and the lands adjacent to the Missouri. 
Consequently, our Tribe enjoys rights of ownership and repatriation under NAGPRA 
on lands along the Missouri River. 

The wave action caused by COE water releases for hydropower generation and 
downstream navigation causes erosion, as well as the destruction of cultural re- 
sources of Dakota and Arikira origin along the Missouri River. This violates the 
NHPA and NAGPRA. Yet the Corps of Engineers continues these actions, and is 
now finalizing long-term plans which fail to address them. 

The failure of the Corps of Engineers to comply with the National Historic Preser- 
vation Act and Native American Graves Protection and Repatriation Act directly 
and adversely impacts cultural resources and human remains of Dakota origin along 
the Missouri River. The current Programmatic Agreement of the Corps of Engineers 
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provides no plan to put an end to this destruction caused by wave action from COE 
water releases for navigation. 

Conclusion 

In conclusion, no quantification of water rights should occur until all tribal land 
claims are resolved. Moreover, the Congress should develop and enact comprehen- 
sive reform of the Pick-Sloan program. The stabilization of reservoir levels and en- 
hanced protection of historic properties must be an important part of the reforms. 
The need to respect the rights of the Oglala Sioux and other Indian Tribes is inten- 
sified by the climate change we are experiencing, which further stresses the water 
resources of the Missouri River basin. 

This hearing is thus very timely. I look forward to working with the Committee 
on Indian Affairs to develop comprehensive reform of the Missouri River Pick-Sloan 
program, to respect and implement the Treaty rights of the Oglala Sioux Tribe. 

The Chairman. Mr. Chairman, thank you very much. We appre- 
ciate your being here. You have presented to this Committee pre- 
viously, and we appreciate your advice. 

Let me call on the Vice Chair, Senator Murkowski. 

Senator Murkowski. Mr. Chairman, I don’t have any questions 
this morning, but I do want to thank all those that have traveled 
from your communities to represent your constituents to testify be- 
fore this Committee on an issue that is clearly of great import to 
you all. 

Again, I thank you. 

The Chairman. Thank you very much. 

Because I was detained, I had to leave briefly, I will ask the oth- 
ers to ask questions, and I will ask questions at the end. I do want 
to just say this, however, before calling next on Senator Johnson. 
The issue of compensation is one that we need to study with re- 
spect to the entire Pick-Sloan plan and the reservations that were 
injured as a result. I have gathered together the information about 
compensation. We have had several different areas of compensa- 
tion, some in 1947, some in 1958, some in 1962, some in 1992, 
using different approaches. 

The fact is, I called this hearing because we continually hear 
tribes ask questions about why they have not been adequately com- 
pensated. They want to present information to point out the dif- 
ficulties they now face and the lack of compensation. I would prefer 
that we address this not in five different areas, but that we address 
this with respect to the Pick-Sloan plan and all of those who have 
been disadvantaged. Let us evaluate the compensation up and 
down the river on that plan in a way that makes sense to all of 
us. 

So that is why we held the hearing of this type, because we can’t 
ignore this, nor should we give priority depending on who has the 
loudest voice and says, I demand these issues be addressed. 

All of you have described conditions that really demand the 
issues be addressed. Ron His Horse Is Thunder, the Chairman of 
the Standing Rock Sioux Tribe, in his testimony describes some- 
thing that many of us have seen down there: water conditions, the 
inadequate water supply, inadequate device in that reservoir in the 
river, and what is now I guess, a stream, that provides water for 
the tribe. This is a tribe that has experienced having no water for 
a lengthy period of time, running out of water, and having no 
water come out of that reservoir. 
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So we understand that water is necessary for a decent life and 
we understand what it means in Standing Rock to lose your access 
to potable water. It is devastating. So there are a lot of issues that 
all of you face, and I appreciate your testimony. 

I will ask questions at the end, but let me call on my colleagues 
as a matter of courtesy. 

Senator Johnson? 

Senator Johnson. Mr. Jandreau, how many times has this re- 
form legislation passed the Committee? 

Mr. Jandreau. Our particular bill passed the Committee three 
times and went to the Floor of the Senate, but it has never become 
law. 

Senator Johnson. Are you ready and willing to proceed with this 
legislation at this time? 

Mr. Jandreau. Yes. 

Senator Johnson. Are you reluctant to have compensation held 
up at this time? 

Mr. Jandreau. Yes, I am. 

Senator Johnson. Mr. Chairman, the Crow Creek and Lower 
Brule Tribe are ready and willing to go. They have proceeded to 
present legislation at this time and it is unfair to hold them up 
having been passed out of the Committee three times. 

Mr. His Horse is Thunder, what would you do if you were to 
have the range of compensation? How would it be prioritized? 

Mr. His Horse Is Thunder. Thank you. Senator, for the ques- 
tion. I have been asked by a lot of the elders who — let me put it 
this way. Standing Rock has received one compensation package 
for $90.6 million. It was for the tribe’s economic loss and the money 
is to be spent for development of the economy on the reservation. 

The element that is missing that I am asked by my relatives, my 
elders to bring today is this. It is that some of the compensation 
be used to make whole those people who originally lost land. Over 
half the land that was taken on our reservation was lost by individ- 
uals themselves. 

Senator Johnson. Are there diminishing numbers of those peo- 
ple? 

Mr. His Horse Is Thunder. Absolutely, Senator. Today, I know 
of 18 who are currently alive. This past year, we lost three of the 
people who were original landowners at the time of the taking. So 
the numbers are very much diminishing. 

Senator Johnson. Mr. Wells, how would you use the money? 

Mr. Wells. Senator, what we have been doing, what we have 
done so far as been to use the interest, which is approximately $6 
million a year. It has been directed toward Federal programs, con- 
tracts and grants as shortfalls as the contracts go from Bureau of 
Indian Affairs, Indian Health Service, BOR. 

The next priority would be projects, infrastructure, water, sewer, 
building — anything that needed to be upgraded from the time of 
the flood. And then what is remaining is just enough to help the 
elders organization, the Boys and Girls Club. 

So out of the $6 million, it comes back down to basically just 
meeting the Federal shortfalls for projects and programs and con- 
tracts and infrastructure. 
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Senator Johnson. Mixed up with the money that the tribes are 
owed originally. 

Mr. Wells. Well, $350 million would have been probably the bet- 
ter number to get us whole. But what happened is it just basically 
made up the shortfall of the Federal trust responsibility, Senator. 

Senator Johnson. Mr. Trudell, how would you use the money? 

Mr. Trudell. Senator Johnson, thank you for the question. We 
would probably, you know, because we receive no income off the in- 
come that goes into the river from waterfowl sales or hunting li- 
censes to the States, and there is no development. On our front, the 
development is all east of us. 

So we would probably look at, although we have to stand the re- 
pairs of all these things that take place, we would probably have 
to use additional income to repair our main thoroughfare through 
the community where the heavy traffic is, and then we would have 
to probably look at replacing individual wells which run anywhere 
from $5,000 to $8,000 because of the sedimentation problem that 
is creating a rising water table on our other lands. 

Most of the wells are shallow wells at the present time, and so 
we will have to go to a much deeper well to get to pure water, non- 
tainted water. So those average anywhere from over $5,000 to 
$10,000, I think they told me the other day, but probably on the 
average about $8,000 a well. 

We are in the process of trying to develop a reservation-wide 
water system which was partially funded by Congress, but under- 
funded, so that study hasn’t been completed yet. That is in the 
hands of the Bureau of Reclamation. So water development is going 
to be one of our primary. And then I don’t know how we would ever 
look at compensation for lands that are currently being lost be- 
cause of the sedimentation problem. 

Thank you. 

Senator Johnson. Mr. Cournoyer, how would you use the 
money? 

Mr. Cournoyer. I think our plan is like some of the other Chair- 
men stated, and Presidents, is that we would upgrade our infra- 
structure, our community water systems, roads, because we all 
know that the Federal Government that whatever they don’t fulfill, 
we have to try to put whatever resources we have towards assist- 
ing Federal programs. 

And not only that, too, what I would look at and strongly rec- 
ommend is that we put some of that money towards education, fin- 
ishing, completing our school, but not only that, enhance our com- 
munity college and look at providing a little money for scholarships 
so that people can go to school and get that education, because once 
you get an education, you get that degree, you are creating eco- 
nomic self-sufficiency, or you are sustaining something that they 
can do all kinds of things to you, once you get that degree, they 
can’t take that away from you. So you are creating your own eco- 
nomic stability. 

But not only that, too, looking at industry, bringing jobs into the 
reservation because nobody is knocking at most of our reservation 
doors and saying, I have X amount of jobs, so I think we have to 
create economic development for ourselves, and if we can do that, 
I think that we can go out and do anything. 
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Senator Johnson. President Steele, welcome to the Committee. 
You had the unique position, and recognized that you have the An- 
gostura Project, which is a Pick-Sloan project. Apart from that, you 
have a legitimate claim to being a river tribe. How would you use 
the money as compensation for the project? How would use the 
money? 

Mr. Steele. Like the other tribal Presidents, Senator, I would 
have to address the basic infrastructure that the Federal Govern- 
ment — I call it inherent Federal neglect, whereby every Federal de- 
partment had nothing to do with this very large land base in the 
middle of the United States. They said that was Bureau of Indian 
Affairs and Indian Health Service responsibility through most of 
the 1900s. 

They stuck monies in technical assistance into the surrounding 
municipalities and counties and built their infrastructure. Well-in- 
tended Bureau of Indian Affairs people patterned the roads on a 
very large land base. Pine Ridge, directing that dollar directly off- 
reservation as soon as it hits it. 

I need to re-pattern and rebuild those roads. He told me, your 
people need to go shop. You need north-south roads, very well in- 
tended. But I can’t turn that God darn dollar over even once be- 
cause of the very patterning of the roads, basic economics 101. How 
is development to happen on Pine Ridge? 

I, like the rest of these Chairmen, have to address the basic in- 
frastructure, the tangible and the intangible. We just adopted the 
Uniform Commercial Code and set up the filing system with the 
State of South Dakota. 

But I have unfunded mandates by the Federal Government on 
solid waste. With a large land base, the disposal according to EPA 
standards, the operational costs are outstanding. Senator. It is dif- 
ficult. 

Thank you. 

The Chairman. Thank you very much. 

Senator Thune? 

Senator Thune. Thank you, Mr. Chairman. 

I do appreciate the testimony. I know it was a very insightful 
hearing from each of our tribal leaders about the challenges that 
they face day to day, providing a better life for the people that they 
serve there, and what some of these past projects and Federal ac- 
tions have done to impair their ability to do that. So I appreciate 
very much all of you being here today and sharing your testimony. 

I would echo what my colleague from South Dakota, Senator 
Johnson, said, Mr. Chairman, in that I share your view that there 
is value in seeing these things in a context that allows for a com- 
prehensive type approach to it. But absent that happening, we do 
have Senate bill 160, which has cleared this Committee and the 
Senate previously. There were issues that were raised at the hear- 
ing we had in the last session on this that have been tightened up 
in the legislation, and it is queued up and ready to go. So I hope 
we can figure out a way in the context of a broader bill, or if not, 
some way to bust that legislation loose. 

I would like to ask a question of Chairman Jandreau with regard 
to that. There have been some comments and concerns, as I said 
previously, in the past at a hearing we had on this about there 
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being no end in sight for Pick-Sloan Project compensation. In this 
particular bill, the Lower Brule and Crow Creek Tribe Compensa- 
tion Act, if it was passed, the bill makes clear now that these pay- 
ments would be treated as full and final compensation. 

I guess I would like to get your reaction and thoughts about the 
tribe’s view of the finality of this particular bill. 

Mr. Jandreau. That is a very correct statement. Senator. After 
the last hearing and the reaction of some of the Senators’ concerns, 
we went home and we did talk to our respective tribal councils. We 
did receive from them the authority to state that this would be 
final compensation on the Missouri River claim. 

We were also asked how this would affect pay-go. You know, cur- 
rently our land and our water rights still continue to provide $1.2 
billion a year to the Federal Government. While it probably cannot 
be looked at exactly as a place to extract pay-go, we feel that in 
our unique circumstance that it is the appropriate place to extract 
that. 

So we have agreed to, regardless of whether the settlement for 
the other tribes is higher or not, that we have agreed that what 
we have asked for in S. 160 will be our final request for Crow 
Creek and Lower Brule. 

Thank you. 

Senator Thune. Thank you. 

All of the compensation plans that are currently being considered 
involve the creation of or the payment to a trust fund. I guess I 
would just open this to whoever would like to comment on it. It 
kind of ties back to the question that Senator Johnson asked ear- 
lier, but could you sort of explain to the Committee what sort of 
projects and economic development the tribes might use these trust 
funds that would be created for? 

Mr. Trudell? 

Mr. Trudell. Yes, sir. 

Thank you. Senator. 

I call it money that is not money, because it is just a pencil entry 
and interest, and it is not available to us until I think 2013, so we 
can’t do anything with it right now. That is one of the primary 
problems is we have ongoing damage taking place all the time with 
no way to repair that damage. Without earlier access to those 
funds, then our streets and stuff and other things are continue to 
deteriorate. 

We have to take a plan before the people. We had to have hear- 
ings before our tribal membership on the development of a plan, 
and we did that. We submitted that plan for approval by the De- 
partment of Interior. The Bureau of Indian Affairs had to approve 
that plan, which I don’t understand. And then at a later point, we 
decided to leave our money that is not money with the Treasury 
because they are probably going to be around longer than the Bu- 
reau of Indian Affairs, but we still need to have access to that in- 
terest at an earlier date to take care of some of the needs that we 
currently have. 

Thank you. 

Mr. His Horse Is Thunder. Mr. Senator, could I respond to that 
just real briefly? 
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The Standing Rock Sioux Tribe and its $90.6 million receives 
about $4 million a year of thereabouts, depending on how the inter- 
est rate fluctuates, but of the $4 million a year that we currently 
receive, we provide about $500,000 a year in scholarships for our 
students to go on to college. 

We also use at least a good chunk of that $500,000 or there- 
abouts per year to purchase land that either tribal members or 
non-Indians within our reservation boundaries have for sale. As we 
know, the fractionalization of tribal lands is a huge problem. We 
have set money aside to buy land back from either tribal members, 
again, or non-Indians, trying to do away with checkerboarding on 
the reservation. 

We have also put a huge chunk of change into road development. 
We have taken actually a loan out by a bank and used our JTAC 
money as collateral and pay back through JTAC for about $28 mil- 
lion to develop our roads on the reservation. We probably have now 
some of the better roads of most of the reservations in North and 
South Dakota because we have done that. 

We have set money aside for entrepreneurs. I think we put 
$600,000 in there just this year alone so that for equity investment, 
we call it. They can get 15 percent of a business package paid for 
by the tribe. They would have to go get the rest of the money from 
a bank that would ensure that they had a good business proposal 
developed, otherwise the bank is not going to give them the re- 
maining 85 percent of the dollars that they need to start busi- 
nesses. So we put money into entrepreneurial development. 

We put money into home ownership that we will pay up to 25 
percent of the costs, up to $100,000, for a house for our tribal mem- 
bers who can’t. Housing is at a premium, and they can’t normally 
go get a bank loan for a house, usually you want 20 percent down. 
So we will pay that 20 percent down for the tribal member, pro- 
vided that they live in that house for at least a minimum of 10 
years. 

So we are putting it into economic development and home owner- 
ship, land purchase, scholarships, et cetera. 

Mr. Wells. Senator, as I alluded earlier, I am Marcus Wells, Jr., 
Chairman, Three Affiliated Tribes of Mandan, Hidatsa and 
Arikara, but I alluded earlier to the $149.2 million that is in the 
principal amount. Basically, we have done step one which is to take 
care of the Federal shortfalls, trust responsibilities, and infrastruc- 
ture, but we have a lot more infrastructure to take care of, and no 
doubt are basically our priorities. 

Our priorities would be the water, health care, homes, just social 
impacts that we have had to endure. Employment I think is prob- 
ably — economic development, and somewhere down the line, we 
feel after we get the infrastructure needs taken care of, then we 
can progress further, and that is the approach that we have taken. 
Just get us the basics — water, homes, and the health care — and 
then we will work on economic development as a spinoff of that. 
But right now, those are our priorities, to know that elders and our 
young couples who are having newborns are being inundated by 
health care bills that are not being paid for by the Federal Govern- 
ment. As long as the trust and treaty responsibilities are there, our 
elders are the ones. A former Chairman of our tribe, Arby Little 
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Soldier, is still getting inundated by legal bills, and he is here with 
me in prayer to make sure that I continue that voice forward to 
Senator Conrad and Senator Dorgan and yourself. Senator Thune. 

Thank you. 

Senator Thune. Mr. Chairman, I appreciate again your indul- 
gence in allowing me to join the panel today. I was a cosponsor of 
your amendment last week on the Floor to add more law enforce- 
ment personnel on our reservations. That is an issue, in discussing 
with the leaders of our tribes in South Dakota, talking in Standing 
Rock, 2.2 million acres and seven full-time law enforcement per- 
sonnel, and a lot of times long distances to get to a situation. This 
creates all kinds of problems, and security is a big issue as well. 
So I appreciate your efforts on that, and I am glad to join in that. 

But as all of us are aware, because we have traveled out there, 
we have some very serious needs in our communities on the res- 
ervations. The various legislative solutions that have been pro- 
posed, and some of which are in the works right now, I think would 
do a lot to help these leaders address those needs. 

So I appreciate again the chance to join the panel today and I 
thank our leaders for their testimony and look forward to working 
with them. 

Thank you, Mr. Chairman. 

The Chairman. Senator Thune, thank you very much. 

In response to your comment and the comment by Senator John- 
son, this hearing is not called for the purpose of delaying anything, 
but to the extent that we move forward on these issues. I would 
hope that we would have some finality, number one, and number 
two, that we have a methodology that is fair, acceptable and one 
that is explainable. We have different interests up and down the 
river. It is long past the time this Federal Government made things 
right. The question is how do we do that. I would hope that we will 
have some methodology and some finality that all of us can feel is 
the right approach. So, that is the purpose of the hearing. 

Senator Conrad? 

Senator Conrad. Thank you, Mr. Chairman. 

As the principal sponsor of the original JTAC legislation that led 
to a settlement of $90.6 million for Standing Rock and $140.2 mil- 
lion for Three Affiliated Tribes, I perhaps have a special perspec- 
tive on this because it took me years to get the legislation passed. 
It was the first bill that passed. It became the model for all of the 
other compensation bills that passed later. 

I think there is one fact that I really want to draw to the atten- 
tion of my colleagues and to the record. There was a very signifi- 
cant difference between the GAO estimates and the estimates of 
the original JTAC Committee on what would represent just com- 
pensation. Let me just give you on the upper end of the ranges the 
difference. 

On the upper end for Standing Rock, the GAO said equitable 
compensation would be $170 million. The JTAC report prepared by 
former Secretary Model in the Reagan Administration said for 
Standing Rock, the top end of the range should be $349 million, 
twice as much as the GAO report. So the range of the two reports 
for Standing Rock was $170 million to $349 million. They received 
$90.6 million. Okay? 
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On Three Affiliated Tribes, the GAO said top end of the range, 
$149.2 million. The JTAC Commission under Secretary Hodel in 
the Reagan Administration estimated $411.8 million. They received 
$149.2 million. 

I make this point because I think it is critically important to un- 
derstand there was a dramatic difference between the estimates of 
the General Accounting Office that used one methodology, and the 
JTAC Commission under Secretary Hodel that used a different 
methodology. 

I personally always believed that the more appropriate method- 
ology was that done by Secretary Hodel. Why do I believe that? Be- 
cause the GAO approach, which is certainly a defensible approach, 
but I think misses the point. They looked at land values, what land 
was worth at the time. They increased that with an inflationary 
index, and then said this would be a buyout amount on the open 
market. What is wrong with that approach? It completely misses, 
to me, the point that a way of life was done enormous damage. 
This wasn’t just a matter of the value of land. This was not only 
the value of land, it was also the value of infrastructure, in the 
case of Three Affiliated Tribes, a hospital, bridge, school. They have 
never been compensated for. We did get the bridge. In fairness, we 
have to say we got the bridge. But we have not gotten a hospital. 
The school has never been compensated for. 

In the case of Standing Rock, the $90.6 million, all of these were 
a matter of negotiation. Let’s be frank. I was the negotiator so I 
know. I know how this worked. I never believed that those num- 
bers were a fair resolution, but it was the first settlement legisla- 
tion. It was something that had never been done before, and it was 
very, very hard to convince colleagues to do it. We had to adopt a 
very creative way to deal with the budget process. That is why the 
money is not available immediately. It is available outside the five 
year budget window because it was the only way we could get the 
legislation passed under the budget rules that pertained at the 
time. 

So Mr. Chairman, first of all, I salute you for having this hear- 
ing. You are doing exactly the right thing. There ought to be a con- 
sistency in approach for all of these settlements. It shouldn’t be 
somebody comes later, therefore they get more. It should be based 
on a formula that everybody understands and is defensible both to 
taxpayers and to those who are receiving the funds in compensa- 
tion for what was taken. And let there be no doubt, an enormous 
amount was taken. 

In the case of Three Affiliated Tribes, the vast majority of tribal 
members were forced to relocate, and they went from the rich 
bottomlands that supported a very rich way of life, and I don’t 
mean rich just in material terms. I mean rich in every term. 

Standing Rock was similarly devastated. I mean, that is just the 
truth of the matter. And to just say, well, it is a calculation of how 
much the land was worth, no. That isn’t the real calculation be- 
cause what was devastated here was a way of life — and economic 
way of life, a series of social institutions that were done enormous 
damage. So I think any fair minded person would have to go back 
and say that the JTAC calculations come much closer to some kind 
of fair and equitable compensation than does the other calculations 
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that were made by the General Accounting Office. I don’t fault the 
General Accounting Office. They have a perfectly good rationale for 
the way they approached this. I just think it misses the larger re- 
ality. 

So with that, I would say to the witnesses, we thank you very 
much for being here. The issue of how the money would be used 
is going to be critically important. I have been down this road be- 
fore. I know how this issue will arise with my colleagues. This has 
been very difficult with respect to the previous JTAC settlements. 
I think all of us know that. 

I think to the extent that you can say, as Ron you have said and 
Marcus you have said, that the money would be used for infra- 
structure and for education and for entrepreneurial development, 
and of course there are tremendous needs in health care, needs in 
housing. Those are all legitimate claims, making up for the short- 
fall in terms of what the Federal Government provides. 

I will end there because I have taken more of the Committee’s 
time than I should, and I apologize, Mr. Chairman, for that, but 
I did want to just lay out these issues, having experienced this over 
many years, and having been deeply involved in the original nego- 
tiations. I never thought at the time, never believed in my heart, 
that these final numbers we were able to negotiate represented fair 
and equitable compensation. I believed it was the best we could get 
at the time. 

The Chairman. Senator Conrad, thank you very much, and 
thank you for your leadership. In 1992, I was in the U.S. House 
and Senator Conrad invited the leadership here to get started and 
to finish the negotiations and move legislation. I was proud to ad- 
vance that legislation, as well in the House. But without Senator 
Conrad’s leadership, we would not have had the 1992 settlements 
that existed. He has indicated, and I agree, that that was what was 
achievable at the time, but much has happened since then. 

I go back to the — I guess we don’t have the photograph here of 
George Gillette — but the photograph of George Gillette at the sign- 
ing, and he says, “With a few scratches of the pen, we will sell file 
best part of our reservation. We will sell the best part of our res- 
ervation.” 

Well, the other point I would make is that when we have the 
chart up that shows the Missouri River basin, that is not the only 
issue here. That Missouri River basin had to bear the costs, but the 
benefits went way down to the rest of the Country. It went down 
to the Mississippi, all the way to the Gulf, and we had flood con- 
trol. We had opportunities to store water so that when there was 
less water on the middle Mississippi for barging, that that water 
was available. 

So a lot of other folks got the benefits from this, and we bear the 
costs of a flood that comes and stays. To some it is a flood. To oth- 
ers it is a complete inundation of their homeland, of their town, of 
their hospital, of any range of things that represented a good life 
for them. 

So while this hearing and your testimony focuses on the Pick- 
Sloan plan, which essentially is going from Montana down to Gav- 
ins Point and the mainstem dams that were built, that project was 
not just about geography. The substantial benefits from that 
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project flowed well beyond, down to the rest of the center part of 
this Country. 

Now, the question is, were the costs that were imposed on the 
Indian reservations properly compensated? The answer, quite 
clearly, is no. The more difficult question is how does one properly 
compensate? What is the methodology by which we begin to ad- 
dress this issue? 

As Senator Conrad has said, this is a circumstance where, and 
I believe Chairman Steele you indicated as well, we have people 
living in third world conditions. Chairman Wells, you talked about 
the number of people hauling water and the percentage of the peo- 
ple in your tribe that don’t have running water. We have people 
that are horribly disadvantaged, living a lifestyle that is gripped 
with desperate poverty. Well, the fact is at least a portion of these 
people were affected by land that was taken and not properly com- 
pensated. 

Now, some of the things we have described exist on reservations 
in many parts of the Country, so this is not all attributable to this 
issue. But the proper compensation for land that was taken as a 
part of the Pick-Sloan plan would certainly begin to alleviate some 
of these issues. 

I make one final point. The people of my State and South Dakota 
and the other States on that map, and especially the tribes, did not 
get on a train or a car and come to Washington, D.C. to say, can 
you put together a water plan for us that will take our lands? No- 
body went to Washington to beg for the Pick-Sloan plan from our 
region of the Country because we were going to be net losers. And 
so they came to us. Washington came to the tribes and the States 
and said, here is what we would like to do. We understand there 
are some burdens for you as a result of it, and here is what we 
plan to do for you. 

Well, much of it has never occurred. While we have made some 
progress, I mentioned earlier the years 1947, 1958, 1962, 1992, 
there have been various types of settlements with various tribes 
using different methods. But it has never been properly addressed, 
which is why I felt when we started talking about this, that we 
would call all of the affected parties in and talk through this to see 
if we can’t reach some finality about what would be fair to tribal 
governments that have been cheated in a number of ways by the 
Federal Government over many, many years. I think that term 
cheated exists as well with respect to how they were compensated 
when they were seeing the taking of their lands for the Pick-Sloan 
plan. 

So many of you have traveled a long distance to come here today. 
You don’t come because you like to travel, especially these days. 
Traveling is not easy, but you have provided a very compelling 
story to this Committee about life on your reservations, and the 
consequences of the taking of land. 

Let me ask a couple of questions before we have to conclude. All 
of you have water rights, or virtually all of you I believe have 
water rights from the Missouri River. I think nearly all of you have 
said those water rights have never been quantified. 
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Chairman His Horse Is Thunder would you talk about that for 
a moment? I believe all of you have said about the same thing, but 
why don’t you proceed. 

Mr. His Horse Is Thunder. We haven’t quantified our water 
rights in the past, Senator. We have not. We have a figure which 
we believe would be an adequate appropriation for our tribe. 
Today, we figure that at 1.5 million acre feet I believe is where we 
are at. That would allow us to, and we figured it out, to irrigate 
so many acres of land, as well as serve an additional population of 
30,000 members for future growth and development, as well as our 
MR&I programs to pump water across the whole reservation. 

We figure it would be about 1.5 million acre feet. We have not 
thrown that figure out officially yet, but that is where we would 
look at if we were going to settle. In the past we and many others 
have truly been fearful of appropriations because w did not want 
to, if you will, limit the ability of future generations to a particular 
quantity of water should that water not be enough. 

And so we figure about 1.5 million would adequately take care 
of future generations. 

The Chairman. Mr. Chairman, I was on your reservation when 
you ran out of water — was it three years ago, now? 

Mr. His Horse Is Thunder. It would be four years ago this 
Thanksgiving. 

The Chairman. Four years ago Thanksgiving, and you were out 
of water for how many days? Eight to ten days? 

Mr. His Horse Is Thunder. I believe we were out for five days, 
sir. 

The Chairman. Five days. I salute the employees of the Bureau 
of Reclamation working over Thanksgiving weekend, which, as you 
know, is very difficult conditions to try to get something done tem- 
porarily to get the water supply working again. But I recall the dis- 
cussions we had about the cost of fixing it by getting an intake out 
there that would fix this permanently for you. 

The issue was that there is not enough money. It seems to me, 
to find out 40 or 50 years later that a Federal agency says it is too 
much money to have a permanent intake for you, we don’t have the 
funds, is irrehensible. 

Somebody ought to have the funds to provide a solution to issues 
caused by this entire plan. I assume you would agree that you 
didn’t run out of water before the Pick-Sloan plan, did you? I mean, 
you had access to the river at that point. I assume you find it frus- 
trating and probably it makes you angry that you face these prob- 
lems of the need for a permanent intake. But people say, there is 
no money. But they have a responsibility to give you permanency 
with respect to taking water out of that reservoir. 

Mr. His Horse Is Thunder. We do find it quite frustrating. The 
temporary solution that we incurred four years ago cost about $5 
million, and that is just a temporary solution. Of that, I believe the 
tribe still hasn’t been reimbursed for about $1.5 million of those 
dollars. So a permanent solution would definitely be something we 
think is just to us. But the temporary fix itself presents a whole 
bunch of problems besides the cost of $5 million, that right now, 
with the drought we are having, that we are with a temporary so- 
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lution and taking a look at that water intake being inundated with 
silt as well. 

And then if we do get rain like we really want, and snow pack 
in the mountains next year and we get a lot of water, that if that 
the water rises above eight feet where it is right now, it will, be- 
lieve it or not, actually blood that intake, and make it unworkable, 
and then we will be back to no water again. 

Right now, the reservoir is down about 28 feet, and so we all 
want it to go back up, but if it comes up just eight feet, we are back 
to no water again on our reservation. 

The Chairman. Well, I want to continue to work with you on 
that. It is another one of those effects of this set of issues that 
needs to be resolved. 

Chairman Wells, your reservation gave up the largest quantity 
of land. Is it 152,000 acres that were lost? What percent was that 
of your reservation? 

Mr. Wells. Of the one million acres, I imagine it would be 15 
percent. 

The Chairman. So it is 15 percent. At that point, it was one mil- 
lion acres total? 

Mr. Wells. Yes, sir. 

The Chairman. And you had a settlement in 1992, did you not? 

Mr. Wells. The $149.2 million. We certainly appreciate all of the 
work that was done by Senator Conrad, Mr. Chairman, and your- 
self, and Congressman Pomeroy. We have used the money conserv- 
atively. We have used it for infrastructure. We have used it for 
supplementing the Federal shortfalls, as I said in my testimony. I 
don’t think we have ever really got to do any services for the tribal 
programs. We have done the four areas — economic development, so- 
cial welfare, and education, and in others, but we have never been 
able to really open that up other than one year. I believe that was 
in fiscal year 1999 and 2000, maybe two years. But then we found 
out that it just made the shortfall of the Federal trust responsi- 
bility. 

So of the $411 million that Senator Conrad spoke of earlier, I 
would certainly see us getting into the conditions that Chairman 
Jandreau just spoke of I think we would be close, because of the 
housing and the water and health care issues. I just had a grand- 
mother in the tribal office and she has three of her children living 
in her home, in a HUD home. They have children. And she looked 
up at that picture of former Chairman Gillette and she was ex- 
plaining the history to her daughter. She said, “And our Chairman 
now is going up to Washington, D.C. to see if he can get some more 
justification for us, to get you a house.” And that is her very simple 
words to her daughter in front of me. I was smiling, and I said, 
“How did you know that?” And she said, “Well, they told me you 
were heading to D.C. That is why I had to come and get you before 
you left.” 

So those are real stories. It is every day, the roads. I had friends 
of my wife come up to her and say, can you talk to your husband 
and see if he can get some gravel on our roads, Alvina, the first 
lady, I ^ess you would call her. That is how I initiated a joint re- 
lationship for housing. We both went in and got a screener and a 
crusher and we are putting gravel on the roads, home roads and 
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rural roads, because of the shortfalls of the BIA. They have no 
money for gravel. 

So those are the real things that we are doing, Mr. Chairman. 

The Chairman. Chairman Wells, thank you very much for com- 
ing. 

All of you have a common cause as Chairmen and leaders of your 
tribe. Let me just say, I appreciate your leadership. Leadership is 
about opportunity and responsibility: the opportunity to provide 
leadership, to move in the right direction, seek the right solutions. 
But obligation, I mean, leadership is not easy. Good leadership re- 
quires a lot of time, effort, energy, and controversy from time to 
time. 

So I want to thank you for your leadership. I have asked all of 
you to come in to give us a larger perspective of what has hap- 
pened to the tribes with respect to the Pick-Sloan plan. I think you 
have done that today. To our neighbors in South Dakota, as I said, 
we have common purpose. It seems to me, tribal governments 
should take a look at what happened and what now, in the year 
2007, and beyond should be done to make sure we have some final 
recompense that is fair to the first Americans, who were injured as 
a result of the taking of land, a substantial amount of lands in the 
1940s. 

So I do have to close the hearing, but I want to thank all of you, 
all six of you, for traveling to Washington, D.C. at considerable 
time for you and providing this information. The Committee in- 
tends to work with you. You heard testimony. You heard commit- 
ment from my colleagues today. We intend to work with you to try 
to find ways to reach some solutions on these issues. 

Thank you very much for being here, and this hearing is ad- 
journed. 

[Whereupon, at 11:38 a.m., the Committee was adjourned.] 
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Prepared Statement of Joseph Brings Plenty, Chairman, Cheyenne River 

Sioux Tribe 

I want to thank the Senate Committee on Indian Affairs and Chairman Dorgan 
for the opportunity to provide you with written testimony on the losses suffered hy 
the Cheyenne River Sioux Tribe resulting from the construction of the Oahe Dam 
in 1954. My name is Joseph Brings Plenty and I am the Chairman of the Cheyenne 
River Sioux Trihe. 

The Cheyenne River Sioux Trihe has provided this Committee and the United 
States Congress with repeated testimony about the direct losses in land, infrastruc- 
ture and improvements upon land as well as indirect damages in loss of timber, 
wildlife, wildlife products, and destruction of the agricultural economy with the loss 
of 104,420 acres of land within the Reservation. That history is found in hearing 
transcripts from numerous prior hearings and Government Accounting Office stud- 
ies. 1 

Those older and wiser than I have recounted for you what happened when the 
Oahe Dam was constructed. One account states that, “by the end of the decade, the 
Tribe would be facing the forced removal of 200 Indian families from four river set- 
tlements and their surrounding bottomlands; would be forced to give up its valuable 
riparian cottonwood forest plant, and wildlife habitat bordering the Missouri; see 
the ruination of its cattle raising industry; suffer the loss forever of bottomland 
hunting and fishing for indigenous species found there, permanently lose the use of 
bottomland plant products for cultural and spiritual purposes an finally, see its 
homes destroyed along with churches, schools, and its tribal social life. It would see 
the residue of their remaining lands fall to a value only a ‘small fraction of their 
present value.’ The above was not an account of the government’s taking put for- 
ward by the Tribe but the government’s own account from House Report 2484 (83rd 
Congress) on the project’s probable impact on the Cheyenne River Sioux.” ^ 

This taking was accomplished by threats and force. By the time the United States 
had come to the Tribe to discuss taking of the land, the Oahe Dam was already 
under construction, making it clear that the lands would be flooded. The United 
States Army Corps of Engineers stated to the Tribe on the open public record, “Nei- 
ther your Constitution nor your treaty rights can stop the taking of your lands ac- 
cording to law under the right of eminent domain. The United States is a sovereign 
power and if the Tribe could stop the taking of the land then it would be the su- 
preme power even over the United States government and this cannot be.”^ 

It was this attitude of might makes right which resulted in the destruction of 
lives, resources, and the entire economy here at Cheyenne River. To date, the Tribe 
has not received one cent of additional compensation since 1954. Congress has en- 
acted legislation in the Cheyenne River Equitable Compensation Act of 2000 estab- 
lishing a Trust Fund of $290,722,968.00 which will be deposited on October 1, 2011, 
and the interest from which will become available on that date, but until then, 
Cheyenne River’s economy and society continue to suffer the effects of the destruc- 
tion from the Oahe Dam unabated. This continues today even though the United 
States sees the benefit of 1.2 billion dollars in hydroelectric production from these 
dams every year, Missouri farmers see and have seen since 1954 billions of dollars 


1 Examples: (1) S. Hrg. 106—200, Cheyenne River Sioux Equitable Compensation Act, Senate 
Committee on Indian Affairs Hearing on S. 964 (August 3, 1999); (2) Pub. L. 83—776, 68 Stat. 
1191 et. Seq. (1954); (3) S. Hrg. 109-572, Tribal Parity Act, and the Cheyenne River Sioux Tribe 
Equitable Compensation Amendments Act (June 14, 2006); (4) Analysis of Economic Loss Re- 
sulting From Lands Taken from the Cheyenne River Sioux Tribe for the Oahe Dam, Robert 
McGlaughlin Company, (Solen, ND July 1994); and (5) GAO/RCED 98-39: Cheyenne River 
Sioux Tribe’s Additional Compensation Claim for the Oahe Dam (August 1998). 

2 Government Accounting Office Report 98-39 “Cheyenne River Sioux Tribe’s Additional Com- 
pensation Claim for the Oahe Dam, GAO/RCED 98—39 (1998), Appendix IV, Statement of Robert 
McGlaughlin. 

3 Id. 
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in gains from their crops due to flood control on their bottomlands which once lay 
unprotected from storms that wiped out crops every season, and the economies of 
all Missouri River states including South Dakota thrives from tourism in hunting 
and fishing along the Missouri River. 

While the Nation prospers and South Dakota prospers, Cheyenne River watches 
our people die young from depths of poverty unseen anywhere else in the United 
States; from the theft of our hospital and Indian Health Service’s refusal to fund 
the staffing so we have more than two doctors for 16,000 people because it was the 
Corps of Engineers that built the hospital in Eagle Butte in 1956 to replace the one 
they flooded and not the Indian Health Service; from drinking water contaminated 
with over a billion tons of mining tailings flowing from the Black Hills that pile up 
at the mouth of the Cheyenne River instead of continuing to flow downstream be- 
cause the Oahe Dam backs that water up and drops those tailings right where our 
only water intake sits. This is all attributable to the construction of the Dam. And 
none of it is included in any calculation of damages done to date. 

Cheyenne River has repeatedly sought remedies for the environmental contamina- 
tion compounded by the Oahe Dam to no avail. Title VI of the Water Resources De- 
velopment Act of 2000 includes authorization to the Corps of Engineers to address 
this environmental devastation but has the Corps even begun to study the problems 
let alone seek funding to remedy these problems? No. And no amount of discussion 
has changed this. The Tribe and seven federal agencies with the help of the South 
Dakota delegation provided almost 20 million dollars in funds to move that water 
intake over the past 2 years at our own expense. But not before our rates of cancer, 
autoimmune disorders, and deaths from unheard of diseases are out of control. We 
have seven cases of pancreatic cancer — there are only 32,000 cases in the entire 
United States. Now, we have authorization in the 2007 Water Resources Develop- 
ment Act for another $66 million dollars to build a mainline from that intake to 
Eagle Butte — where the United States relocated the tribal headquarters — over 65 
miles from the River. If we had not been forced to relocate to a non-Indian town 
for political reasons with the flooding and were instead allowed to stay near the 
River, the Tribe would not be in this position of needing this level of funding just 
to have a permanent supply of clean drinking water. The United States government 
did this. Until this main line is built, Cheyenne River will not see one new home 
or business because there is no water pressure. Our families will continue to live 
two to four families per household. After the main line is built, the system needs 
an upgrade to all the water lines to reach the families who were scatters over an 
area the size of Connecticut by forced relocation from the flooding. The Banner 
study already submitted to this Committee demonstrates that the total cost in 2004 
was estimated at $389 million. This makes the Equitable Compensation Act Fund 
for Cheyenne River pale in comparison. 

Meanwhile, our people die from the health disorders caused by that contaminated 
silt stacking up at our border on our Cheyenne River all because the dam was built. 
And Indian Health Service, the Corps of Engineers, and the Environmental Protec- 
tion Agency continue to tell the Tribe they have no programs or funds to do any- 
thing about it — it’s up to Congress. And still Cheyenne River waits, and prays for 
a better time to come where there are not at least two funerals a week. 

While we wait, our population is growing exponentially. Half of the population at 
Cheyenne River is under the age of twenty-one years old. And the Tribe still has 
not one cent in funds to address rebuilding from the flooding. With this population 
explosion there is less to go around per person. The poverty created by the destruc- 
tion of our river bottoms is like a whirlpool. The original losses keep spiraling and 
expanding exponentially as time goes on and the longer time goes on without any 
funding to rebuild, the larger the costs are to actually restore the tribal economy 
to the same level as its counterparts in South Dakota. 

The Tribe has testified before this Committee at length about how prepared Chey- 
enne River is to implement its long term strategic plan for poverty reduction — a 
plan developed in partnership with the Northwest Area Foundation and being im- 
plemented with $10 million in funding from that Foundation and the Tribe. Yet, 
this plan cannot be fully implemented fully until it starts receiving interest income 
from the Cheyenne River Equitable Compensation Act of 2000. Until October 2011, 
all we can do is proceed as best we can with the limited funds we can gather. We 
have a sixty bed nursing home under construction right now, and struggle to secure 
the funds to complete construction and operate with operations slated to start in 
2008. But we are prepared for when the Tribe actually begins to receive funds to 
move forward. 

All studies on the losses at Cheyenne River assume the Tribe’s original requests 
in 1954 that were not funded and add a generic economic inflation rate over time. 
These economic inflation rates do not calculate the exponential growth of the tribal 



121 


population or the cost of that infrastructure that was destroyed and never replaced. 
In order to place the Tribe on equal footing with all others, the Congress would have 
to account for the cost of replacement of the water system, the cost of a new hospital 
built by Indian Health Service so they would actually staff it, the cost in human 
health harms and lives lost from contamination of our water supply. These are just 
a few of the costs not calculated into any Government Accounting Office study to 
date. 

Even worse, the Corps of Engineers received funding to relocate graves and still 
today, as the water rises and falls, bones are exposed from graves that were sup- 
posed to be moved. The Missouri River Basin is home to over 15,000 known historic 
sites — this has been documented and written about in numerous publications. And 
yet, funds to protect these national treasures which are irreplaceable and are a na- 
tional treasure — not just to the Lakota Nations and our brother and sister Na- 
tions — but of the United States for all our children, are negligible. No calculation 
of damages for any Tribes to date accounts for what it costs to protect these national 
treasures, or for what it would cost to properly relocate those burial sites the Corps 
of Engineers failed to relocate in their haste to see he dams become operational for 
the benefit of Missouri farmers, navigators, and the hydroelectric power industry. 

When money and power become the basis for destroying the lives of our own 
United States citizens, and the goal of the government offices requested to look at 
the value of the damages becomes to limit what it will cost to “compensate for origi- 
nal losses”, no justice will prevail. When I buy insurance and my house is destroyed, 
I receive what it costs to replace that home. This is the principal behind deter- 
mining “just” compensation — what will it take to make the person whole again? Not 
just what could I sell it for on the open market. This is important here — the United 
States in the reports listed in footnote 1 of this statement itself has stated that no 
one would have been a willing seller of this land and these assets because the stolen 
was the heart and sole of an entire civilization. It would be akin to trying to com- 
pensate Palestinians or Israelites for the loss of Jerusalem and thinking that money 
would make the Nation whole. 

The United States needs to sit down and take a good look at what it will cost 
to restore basic infrastructure that the rest of the United States has but we have 
never had. While the rest of the United States has enough of an economy to look 
at infrastructure development and economic growth, Cheyenne River spends the ma- 
jority of its government funds on heating assistance for tribal members, food for its 
members, shelter for its members, and health care for its members. With an unem- 
ployment rate of over 80 percent this year, what else is the government to do? Until 
the basic infrastructure of clean drinking water, housing, roads, and economic en- 
gines for growth in the tourism and agriculture industries are restored, there is lit- 
tle room for change. 

As this Tribe has testified to this Committee before, our greatest resource is our 
tribal membership whose skills, talents, determination and perseverance are the 
very reason Cheyenne River continues to achieve gains. And this will remain no 
matter what the Congress does as a result of this hearing. 

But I hope, as I must, that I live to see the Cheyenne River Equitable Compensa- 
tion Act of 2000 funds actually received by the Tribe and I hope I see the day that 
our gravesites are all protected and no more relatives will be found on the shores 
of the Missouri River, and I hope I see the day when all of our people have clean 
drinking water and adequate health care. And I hope that this Committee, if it 
chooses to look further into what compensation is “just,” will acknowledge that the 
Tribes on this River know best how to achieve that economic self-sufficiency that 
was once the birth right of the Nations. And that justice will be served when that 
birth right to be economically self-sufficient is restored to our Nations. 

Thank you again for this opportunity to provide you with my thoughts. I welcome 
any questions you may have regarding this testimony. 
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Prepahed Statement of Archie Fool Bear, Board Member, Standing Rock 
Sioux Tribe and Upper Missouri River InterTribal Allottees Association 


As a Board Member of the Upper Missouri River InterTribal Allottee’s 
Association, I would like to present this statement on behalf of the four thousand plus 
members that comprise this association. The Upper Missouri River Intertribal Allottees 
Association (hereinafter “UMRIAA” or “Association”) is a 501 (c) (3) nonprofit entiQf 
serving eight reservations in North and South Dakota along the upper Missouri River 
basin. Native Americans from Fort Berthold, Standing Rock, Cheyenne River, Crow 
Creek, Lower Bnile, Rosebud, Yankton, Santee and Fort Peck reservations have 
organized the UMRIAA for the purpose of assisting the allottees in their quest to correct 
the grave injustices perpetuated upon them and their families by the taking of their river 
homelands by the Pick Sloan Plan of the United States Government. Allottees and their 
heirs from these Tribes representing organizations such as the Sakakawea Landowners 
Association of Fort Berthold Reservation, the Oahe Landowners Association of the 
Standing Rock Sioux Tribe and the Oahe Landowners Association of the Cheyenne River 
Sioux Reseration have asked UMRIAA to help them pursue just compensaticm and social 
impact claims for the taking of their lands in violation of the Fifth Amendment of the 
United States Constitution during the 1940s, 50s and 60s that resulted in social and 
economic ruin of our once prosperous peoples. 

This taking not only created a loss of land, but in most oases a loss of livelihood. 
This created a much larger dependent population where a majority self-sufficient 
population once stood. In addition, study of historical trauma indicates that many of the 
social ills that befall reservation communities come from sufferii^ this type of great loss. 
This taking is a flagrant example of the injustice perpetuated on Native people. This 
specific group of Native people has endured forced removal and relocation to their 
respective reservations. Once there, they worked within their circumstances to establish 
themselves in the river-bottom and were successful. With the flood acts, again these 
people experienced forced removal and destruction of their lands, homes, and livelihoods. 
At Fort Berthold, the flooding took the homes of 85% of the people since many allottees 
invited tlieir extended families to live on their allottement in the fertile river bottom. It 
was the best land of the reservation because their was good soil, good shelter and good 
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water available there. Many, if not most of the social ills that plague these tribes today 
are a direct result of the impact and losses of those who suffered this historical trauma. 

From 1992 through 2002, the United States Congress enacted several Equitable 
Compensation Acts. In each of these acts the Federal Government admitted that the 
original compensation for the taking of the lands was inadequate, but it nelgected to make 
provisions to directly compensate individual allottee landowners or their heirs 
notwithstanding the known fact that a majority of the Indian lands taken for the Pick 
Sloan Plan were allotted lands. It has become evident to the Missouri River Basin Tribes 
and their respective members — including the individual landowners and heirs (hereafter 
simply “individual landowners”) whose allotted lands were taken -- that the Equitable 
Acts have not served to sufSciently correct the injustice of the United States’ takings. 
None of the Equitable Acts contain an express provision allowing for the direct payment 
of just compensation to individual landowners who lost their lands, despite the feet that 
the majority of the lands included in calculating the additional compensation appropriated 
under the Acts were individually owned allotments. 

For their part, many of the Tribes also believe that the United States has 
inadequately compensated them for the economic losses suffered. The methodology used 
by the United States to calculate foe additional compensation for the Standing Rock 
Sioux Tribe and fee Three Affiliated Tribes in particular has no logical basis and was 
devised as a simple means to resolve what is ultimately a more complex but 
surmountable challenge. 

Both the Tribes and their members also believe that foe United States has utterly 
failed to compensate them for the more intangjble types of damages known as “external 
damages” or externalities. These types of damages encompass foe historically unique 
injuries suffered by Indian peoples collectively, e.g., foe long-lasting psychic trauma and 
ofoer socio-cultural effects resulting from the uprooting of cohesive traditional tribal 
societies. The use of the “fair market value” standard to evaluate “just compensation” 
under the Fifth Amendment invariably fails to consider external damages and the real 
loss that foe Indian people have suffered from the flooding of their lands. 

During the past several years, the Tribes and individual landowners have 
sometimes been at odds with each ofoer regarding foe specific issue of what is due to foe 
individual landowners. However, both sides have begun to realize that workii^ together 
will be a more effective way to resolve their dilemmas. Yet without an amendment to the 
Cheyenne River Equitable Compensation Act, both foe Tribe and foe individual 
landowners will be prohibited from reaching any potential compromise on this issue. 

The thrust of the landowner’s claims is based upon Fifth Amendment principles. 
The Fiftli Amendment of the United States Constitution mandates that if lands owned by 
an individual are taken for a public purpose, foe individual owning the property at foe 
time of foe taking is entitled to compensation.* “The person entitled to compensation for 
a taking of property by the Government is the owner of foe property at the time of foe 


‘ Sss also United States v. Miller. 3 17 U.S. 369, 373 (1 942XalI emphases added unless otherwise noted). 
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taking.”^ “When the governmental action constitutes actual physical occupation of the 
property, compensation for such a physical takeover is never denied.”’ 

These basic Fifth Amendment principles have previously been applied to federal 
takings of Indian lands. Early in this nation’s history, tribal governments could be 
compensated for lands “held by the Indians in common” if necessary for the public 
interest.'' However, even in situations where tribes were compensated for “communal 
lands,” payment of just compensation was due to the individual Indian for his individual 
lands and payment to the tribe was deemed inadequate.’ When Indian lands were allotted 
under the General Allotment Act of 1 887 (also knovvn as the Dawes Act and repealed in 
1934), its provisions made clear that the entire beneficial interest in the allotment was 
held by the individual allottee or his heirs.^ 

Federal courts have long recognized that “vested property rights of individual 
Indians are ‘secured and enforced to the same extent and in the same way’ as the 
equivalent rights of other citizens.”’ The United States Supreme Court has twice relied 
on the Fifth Amendment to strike down federal takings of individually owned Indian 
lands rmder the Indian Land Consolidation Act (“ILCA”).* In Babbitt v. Younee. the 
Supreme Court found the ILCA unconstitutional because it allowed the taking of Indian 
lands without payment of just compensation to individual landowners or their heirs.’ 
Under ILCA’s Section 207, Congress had mandated that certain fractionated lands 
escheat to the tribal government but fatally made no “provision for the payment of 
compensation to those who held such interests.”'’ The version of ILCA struck down in 
Younee marked Congress’ second failed attempt at making such consolidation of lands 
constitutional." In finding ILCA unconstitutional, the Supreme Court noted that 
although the consolidation of Indian lands is a worthy goal, such a goal could not be 
achieved at the expense of the individual landowners’ rights. More recently, the United 
States District Court for the District of South Dakota has relied on Youpee ’s and Hodel ’s 
reasoning to strike down section 5 of the Sisseton-Wahpeton Sioux Act, which permitted 
small interests in allotted land to escheat to the United States as trustee for the benefit of 


’ Lacey v. United States. 595 F.2d 614, 619, 219 Ct. Cl. 551 (l979)(citations omitted). 

^ Dumarce v. Norton. 2003 DSD 9, 2003 U.S. Disc LEXIS 14789 (D.S.D. 2003), citing Loretto v. 
Teleprompter Manhattan CATV Coro.. 458 U.S 419, 426 n.5, oaotinE Michelman, Property. Utility, and 
Frankness: Comments on the Ethical Foundations of “lust Compensation” Law . 80 Harv. L. Rev. 1 165, 

1 1 84 (1967) (original emphasis). 

■' See e.g.. Act of April 25, 1896, “An Act to Grant to Railroad Companies in Indian Territory Additionai 
Powers to Secure Depot Grounds," 29 Stat. 1 09 ( 1 896). 

^Id, See also Murray v. United States. 817 F.2d 1580 (Fed, Cir. 1987). afTd. 864 F.2d 148 (Fed. Cir. 

1988). 

‘ gee 25 U.S.C. § 348, as amended by Act of November 7, 2000 (“ . . .in trust for tlie sole use and benefit of 
the Indian to whom such allotment shall have been made, or, in case of his decease, of his heirs. . . [.]”) 

’ Irving v, Clark. 758 F.2d 1260, 1262(8“' Cir. 1985). quoting Choate v. Trapp . 224 U.S. 665, 677(1912) 
and cited bv Lebeau v. United States. 171 F.Supp.2d 1009, 1016 (D.S.D. 2001) 

*25 U.S.C. S 2202 et sen. 

’519U.S. 234,237(1997) 

‘“ Younee. 519 U.S. at 239. 

,481 U.S. 704 (1987). 
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the Tribe.'^ The reasoning used in this line of cases is that such legislation caimot 
override the requirements of the Fifth Amendment. ’’ 

The Standing Rock Sioux and Three Affiliated Tribes individual landowners 
owned the majority of the lands taken by the United States in the 1950s to build the Oahe 
and Garrison Dams. For Standing Rock, ^proximately 46,000 acres (or 82%) of the 
total 55,994 acres taken by the United States were individually owned. In the case of the 
Three Affiliated Tribes, approximately 90% of the total 156,035 acres taken by the 
United States was individually owned. The CRST individual landowners owned 
approximately 46,316 acres (or 44%) of the total 104,420 acres taken by the United 
States. 

In enacting the Equitable Acts, Congress acknowledged that the compensation 
provided by the United States in earlier statutes did not satisfy the Fifth Amendment’s 
“just compensation” requirements because the earlier amounts were grossly inadequate. 
The awarding of additional compensation is mandated. The number of acres referenced 
in each of the Equitable Acts - which were meant to provide additional mandated 
compensation - clearly includes the individual landowners’ acreage taken in the 1950s. 

However, notwithstanding the fact that the amount of compensation included in 
the Equitable Acts is purportedly compensation for all of the lands taken, not just tribally- 
owned lands. Congress ultimately failed to expressly provide for the making of direct 
payments to the individual landowners or their heirs through the Equitable Acts. As this 
committee is undoubtedly aware. Congress set up trust funds in the name of the Tribes, 
with the interest to be disbursed through tribal plans submitted separately by the Tribes 
and approved by the Secretary of Interior. 

In passing the Equitable Acts, Congress essentially followed the same line of 
thinking followed in passing the ill-fated ILCA. That is, in acting for the benefit of the 
Missouri River Basin Tribes in general. Congress seems to believe that it has also 
sufficiently compensated the individual landowners because they will somehow benefit, 
either directly or indirectly, fi'om the tribal programs funded under the tribal plans. 
However, the creation of the trust funds for the benefit of the Tribes fails to provide just 
compensation to the individual landowners or their heirs as is required by the Fifth 
Amendment. 

In addition to receiving inadequate compensation for their lands, individual 
landowners of the Missouri River Basin Tribes suffered serious damage to their social, 
cultural, and psychological well being as a result of the takings. The lands lost were not 
only economically valuable, but essential to the continued cultural and psychological 
welfare of individuals and families. 


See Pumarce supra . 

”Youpee. S19U.S.at242. 

See e.B.. Phetps v. United States. 274 U.S. 341 (1926Xallhough compensation was provided under 
federal legslation for the requisitioned use of private property during World War I, property owners had a 
right to additional monies if the federal government did not pay “just compensation” in the first instance.) 
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These greater losses were due to the direct trauma of forced 
removal and relocation from homes, from familiar lands, and from 
the break-ups of (Tiospayes) families, friends, allies, and 
neighbors. There were losses of resources and opportunities for 
the continuation and development of local area-specific traditional 
and ceremonial sites with associated cultural, spiritual, social 
activities (not to mention traditional burial sites). These losses of 
opportunities for agriculture and economic development along 
with the greatest loss of all, a family’s home and spiritual 
coimeotion to this land which is now flooded and underwater. 

Congress has authorized compensation for this type of damage in the taking that 
occurred as a result of Pick-Sloan. The plain language of the Enabling Acts for the 
Missouri River Basin Tribes, in conjunction with the legislative history and intent of the 
later Equitable Acts, supports a finding by this Committee to authorize compensation for 
intangible injuries to the individual landowners. The individual landowners should 
therefore receive compensation for extemal/negative damages, insofar as they encompass 
injuries due to emotional and cultural loss and trauma. 

Section 2(b) of the 1950 Cheyenne River and Standing Rock Sioux Tribe 
Enabling Act (“CI^T and SRST Enabling Act”), which authorized the negotiation and 
ratification of settlement contracts for acquisition of lands to be used for the Oahe Dam 
and Reservoir, provides for the payment of: 

(1) just compensation for lands and improvements and 
interests herein, conveyed pursuant to subsection (a); 

(2) costs of relocating and reestablishing the tribe and the 
members of each tribe who reside upon such lands so 
that their economic, social, religious, and community 
life can be reestablished and protected : Provided, That 
such costs of relocating and reestablishing the tribe and 
the members of each tribe who reside upon such lands 
shall not result in double compensation for lands and 
properties to the tribe and members of each tribe. . . 

The 1950 CRST and SRST Enabling Acts directed the additional consideration of losses 
for “econoihic, religious, and conuntmity life” in the calculation of “just compensation.” 
In fact, the two tribes were (ostensibly) paid only for the “fair market value” of their 
lands, when Congress authorized the inclusion of other factors in the analysis. 

The Act setting forth the terms and conditions of the compensation provided to 
the Three Affiliated Tribes and individual allottees provides almost $5.2 million as 


“statement of Francis (Punchee) R. Charging Cloud, October 23, 2002. Without compensation for this 
typeofharm inflicted upon the Tribes and landowners for tile puiposeofproviding cheap power to non- 
Indian communities, justice cannot be served. 


“ Pub. L. 870, H.R. 5372, 81" Cong., 2”" Sess., Sec. 2(b). 
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(a) Payment for tribal and allotted Indian lands and 
improvements, including heirship interests, and 
values above and below the surface, within the 
Taking Area; 

(b) Costs of relocating and reestablishing the members 
of the tribes who reside within the Taking Area; and 

(c) Costs of relocating and reestablishing Indian 
cemeteries, tribal monuments, and shrines within the 
Taking Area.” 

In addition to the $5.2 million, in Section 12(2) of the Resolution, Congress designated 
another $7.5 million, to satisfy: 

all other rights, claims, demands and judgments of said 
tribes, individual allottees or heirs thereof, of any nature 
whatsoever existing on the date of enactment of this Act, 
whether of tangible nr intangible nature and whether or not 
cognizable in law or equity in connection with the taking of 
said land and the construction of said Garrison Dsun 
project. 

In other words, Congress appropriated $7.5 million to settle claims of an intangible 
nature that are not necessarily cognizable in law or equity. This language sets forth 
explicit Congressional authorization, and actual payment for damages encompassing 
cultural and psychological harm to individual laiidowners from the Fort Berthold 
Reservation. 

Review of the later Equitable Acts acknowledging the United States’ failure to 
justly compensate the tribes for their lands should be viewed in light of the original 
Enabling statutes. The TAT and SRST Equitable Act sets aside trust monies for Tribes 
for use under tribal plans for “educational, social welfare, economic development and 
other programs.” The TAT and SRST Equitable Act does not explicitly refer to psychic 
or emotional injuries as a basis for the additional compensation provided. However, 
Section 3503(a) of the Act does indicate that ‘ ‘in recounition of the findings, conclusions. 
and recommendations of the Secretary’s Joint Tribal Advisory Committee. Congress 
finds that P)oth tribes] should be adequately compensated for the taking of [their lands].” 
In turn, the JTAC Report (May 23, 1986) for the TAT and SRST Equitable Act, upon 
which Congress relied, did note that some of the psychological and emotional effects of 
the implementation of the Pick-Sloan Missouri Program were common to both tribes, 
including: 

The quality of life enjoyed by the tribes on the river 
bottomlands has not been replicated in the areas to which 
they were removed. The dramatic rise in the incidence of 
stress-related maladies and illnesses following removal of 


Pob, L. No. 8M37, 63 Stat 1026, October 29, 1949. 
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the Indians is circumstantial evidence that there is a casual 
relationship between these effects and the removal.'* 

Congress did hear testimony in support of the TAT and SRST Equitable Act that 
mentioned social and cultural losses,'® In hearings for the TAT and SRST Equitable Act, 
Senator Kent Conrad (D- N.D.) noted that the tribal “way of life was literally wiped out.^® 

Similarly, the Cheyenne River Sioux Equitable Compensation Act, Pub. L. 106- 
511, also does not mention compensation for emotional or psycholopcal damages. 
However, the previous Report of this Committee recognized that the “loss of access to 
traditional hrmting, gathering, and ceremonial grounds [due to flood inundation] was 
permanent” and that the Cheyenne River Sioux Tribe “incurted major adverse impacts to 
its way of life, its economy and culture.”*' Gregg Bourland, Tribal Chairman of the 
Cheyeime River Sioux Tribe, also testified as follows: 

The taking of our land for die Oahe Dam and Reservoir 
devastated our lives. It displaced over 30% of our femilies 
and it permanently changed for the worse the way we live, 
the way we earn our living, the way we recreate, the way 
we practice our culture, the world we sec when we wake up 
each morning.** 

Compensation based on a “subjective” valuing of emotional harm and cultural 
loss is not unprecedented. The Civil Liberties Act of 1988, “Restitution for World War II 
internment of Japanese-Americans and Aleuts,” was enacted in acknowledgement of and 
apology for “the fundamental injustice” of the relocation of and internment of Japanese 
Americans and Aleutian Islanders during World War 11.** Another purpose of the Act 
waste: 

(5) make restitution to Aleut residents of the Pribilof 
Islands and the Aleutian Islands west of Unimak Island, in 
settlement of United States obligations in eouitv and at law , 
for- 

(A) injustices suffered and unreasonable 
hardships endured while these Aleut residents were 
under United States control during WWII; 

” TAT and SRST JTAC Report at 2. 

” See Testiinony of Charles W. Miujdiy, SRST Chairman, before the Select Committee on Indian Affairs 
on S. 168 {April 12, 1991) {“we not only lost our best lands and most valuable resources, we also lost our 
subsistence way of life.”) 

“ Hearings on S. 168 Before the Comm, On Indian Affairs, i02’‘Cong. 14(1991). 

” S. Rep. No. 106-217 at 2 (1999).ln the Senate Repmt on the Yankton Sioux and Santee Sioux Equitable 
Act, the Committee on Indian Affaiis indicated that it “recognizeld] that any attempt to measure the 
tangible and intangible vataes associated with die loss of tribal life and tradition along a free flowing river 
in moneBry terms is necessarily subjective.” S. Rep. No. 107-214 (2002). 

“Testimony of Gregg Bourland, CRST Chairman, before the Committee on Indian Affairs on S.1905 (July 
8, 1998). 

“ Pub. L. 100-383, 102 Stat. 903. 
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(B) personal property taken or destroyed by 
United States forces during WWII; 

(C) community propertyj including community 
church property, t^en or destroyed by United 
States forces during WWII: and 

(D) traditional village lands on Attu Island not 
rehabilitated after WTO for Aleut occupation or 
other productive use. 

The Act provided, in part, for a $20,000 payment to each surviving individual of 
Japanese ancestry who was interred in camps during World War II, a $50 million 
education fund, a $5 million trust fund for Aleuts, and $12,000 to each Aleut relocated 
during the war. The legislative history of the Act, found in the Congressional Record, 
details some of the reasoning behind its passage. Congressman Miller of California noted 
that “beyond the material loss was the psychological damage of having been suddenly 
uprooted and labeled a potential traitor.”^'' Other Representatives commented that “the 
stigma of internment weighed heavily on die hearts and souls of these Americans, and the 
specter of disloyalty attached to anyone in the camps,” and “the prime purpose [behind 
passage of the Civil Liberties Act] is ... to make crystal clear to Americans now and in 
the future that there is no disloyalty that attaches to [those incarcerated],” and “adeqtmte 
amends can never be made to the internees for their losses and suffering, however . . . this 
legislation ... is an important recognition of the injustices committed against loyal 
citizens.” W. It is clear that Congress intended payments to individuals to compensate 
them not only for loss of property, but for emotional trauma as well. Although this 
compensation did not purport to arise in the context for a Fifth Amendment taking, it 
does support the proposition tliat Congress is willing to recognize the type of 
“nontraditional” harm experienced by the landowneis. 

In sum, there is support for the recovery of external damages by the Missouri 
Basin Tribes and this recovery should also be given to the individual landowners. The 
1950 CRST and SRST Enabling Act made specific mention that the government was to 
reestablish and protect “economic, social and community life.” Members of the Three 
Affiliated Tribes were provided S7.5 million in their Enabling Act for claims of an 
intangible nature. Later Equitable Acts acknowledged that the compensation was 
inadequate. Evidence found in the Congressional record of the later Equitable Acts 
requires that just compensation be calculated to include damages for loss of culture, 
psychological injury, and emotional distress. Congress can authorize compensation for 
non-traditional damages in legislation. Although not categorized as “consequential 
damages,” since they were expressly acknowledged in the Enabling Acts, individual 
landowners should be compensated for these damages through the amount determined to 
be “just” compensation for the taking of lands for the Missouri River Dam projects as set 
forth in the Report of Robert McLaughlin 


“ 100* Cong. 2“' Sess., 134 Cong. Rec. H. 6307 (August 4, 1988). 
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It is the Upper Missouri River Intertribal Allottees Association’s position that the 
individual landowners at Crow Creek and Lower Brule were not properly compensated 
and we therefore request that any additional compensation provided to the Tribe in S.374 
be fairly apportioned between the Tribe and the landovvners to directly compensate these 
individual landowners for their losses. We also request that this Committee include a 
provision in the Cheyenne River Equitable Compensation Amendments Act that directly 
compensates the individual landowners for their losses, as opposed to only authorizing 
the Tribe to provide compensation to the individual landowners as the Tribe determines 
proper. 

Thank you for your consideration in this very important matter. We have included 
additional documentation which fiather outlines the historical impact the Flood Control 
Act has had on the Allottees. 


Respectfully Submitted, 

/s/ Archie Fool Bear 
Archie Fool Bear 

Standing Roek Sioux Tribal Board Member, 
Upper Missouri River InterTribal Allottees 
Association 


Attachments 
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Memorandum 


To: Upper Missouri River Intertrflital Allottees Association 
From: Fredericks, Pdeyger & Hester, LLC 
Re: Hlstofy of the Pidc Sloan Project 
Date: March 1, 2006 

Introduction 

This memorandum discusses the history of the Pick Sloan Project and how this 
project resulted in the patent destruction of indigenous land, identity, family life, and 
culture for the Upper Missouri River Intertribal Allottee member tribes. This 
memorandum focuses on how allottees of one member tribe, the Cheyenne River Sioux 
Tribe, were adversely affected by the Pick Stoan Project. While the experience at 
Cheyenne River is typical of the experience shared by allottees of all member tribes, 
further research should be done documenting the extent of the harm suffered by the 
allottees on the other reservations pursuant to the flooding of their lands. It is essential 
that we undertake a rigorous, legalistic examination of the historical circumstances 
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suitounding the effect of the flooding on each individual reservation in order to better 
establish the common elements shared by all allottee members to show how those 
common experiences justify a comprehensive resolution for the shared claims arising in 
this case. A final resolution of these claims will only be achieved through promoting an 
accurate imderstanding and acknowledgement of the history surrounding the implantation 
of the Pick Sloan Project and by demonstrating how the Pick Sloan Project has come to 
materially alter the political, social, and cultural landscape of all the member tribes today. 

Hi«tnry nf the Pick Sloan Project 

The Missouri River Intertribal Allottee Association member tribes all lost a 
considerable parcel of their richest lands pursuant to a grandiose plan to build a series of 
dams on the Missouri River that was implemented by the Army Corps of Engineers. The 
origins of this large-scale dam project came about following a series of floods on the 
Missouri river in the early 1940’s.' A particularly severe flood in early 1943 drew the 
attention of the Corps of Engineers who decided a flood management plan would need to 
be adopted immediately in order to protect the cotmnunities and farmsteads adjacent to 
the river.^ The Corps plan was to develop six dams that would in turn create a series of 
reservoirs along the river.^ The reservoirs would flood the most arable bottomlands along 
the river and forever alter the existing geographic makeup of the northern plains. 
However, the plan supposedly would provide long-term benefits to the region through 


* See David H. Getches, Grassroots Versus IValer logging, 4 Great Plains Nat. Resources 1 . 1 (1999). 
^Seeiil.at3. 

’ See id 
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serving the dual purpose of controlling flooding on the Missouri as well as improving 
commercial navigation on the lower Missouri/ 

While the Corps of Engineers was busy selling its flood control plan to Congress, 
the Bureau of Reclamation was in flie process of developing its own designs for the 
Missouri river, the thrust of its plan not being flood control or navigation but rather 
irrigation/ The Bureau had previously built a number of small irrigation projects along 
the Missouri in the late 1 930’s/ It soon became evident that the projects would be 
unable to pay back the federal investment in that any repayment was contingent upon the 
irrigators being able to maintain a profit, and the Bureau therefore focused on assisting 
the irrigators so that they could pay back the federal investment/ In the Bureau of 
Reclamation’s opinion, the solution rested in the construction of additional hydropower 
dams that would be able to generate enough revenue to pay for the costs of their 
construction and subsidize the existing irrigation projects at the same time.* 

With both the Bureau of Reclamation and the Corps of Engineers lobbying for the 
acceptance of their plans in Congress, a great debate ensued as to which proposal had the 
most merit After a long drawn out battle by both agencies. Congress chose to adopt both 
plans despite the fact that the provisions of the two projects were redundant in many 
areas. Moreover, Congress ignored the fact that implementing both projects would have 
severe economic and environmental ramifications in that both plans would require 
tremendous amounts of revenue to implement and would come to change the ecosystem 


" See id 
^ See id 
® See id 
’ See id. 
’See id 
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of the northern plains region permanently.® The final version of the project, which 
allowed the Corps to proceed with its plan first, was passed by Con^ss in the Flood 
Control Act of 1946, commonly referred to as the Pick Sloan plan for the Bureau of 
Reclamation and Corps of Engineer planners who had created their respective projects.'® 
The Pick Sloan plan became operafional a few years later, with the newly constructed 
dams flooding close to 1,500,000 acres of land on 620 miles of the Missouri river, 
creating four vast reservoirs known as Lewis and Clark Lake, Lake Francis Case, Lake 
Sharpe, and Lake Oahe." 

Impact of the Pick Sloan Protect 

The detrimental effects associated with the construction of the dams were 
disproportionably felt by the Association Member Tribes of the region, especially by the 
Sioux Tribes, where over 350,000 acres of 18 U.S.C. §1 151(a) reservation lands were 
flooded, which comprised 23 percent of the total acres that were inundated by the 
project.'^ The disproportional impact on reservation lands was intentional, as the Corps 
of Engineers carefully calculated the construction sites of the dams so that the inundated 
lands would primarily fall upon Indian reservations.'® Giveii the fact that the Pick-Sloan 
project caused more extensive damage to Indian country than any other public works 
project to date, it has been referred to as “the single most destructive act ever perpetuated 


^ See id. 

''‘See Id 

' ‘ See Peter Capossela, Indian Reserved Water Rights on the Missouri Basin, 6 Great Plains Nat Resources 
1.131,152(2002). 

'■ See id. 

" See ROBERT McLaughlin Company, Analysis of Economic Loss Resultino From Lands Taken 
Frcbh toe Cheyenne River Sioux tribe For The 0.ahe Dam, 6 { 1 W). 



135 


on any tribe by the United States.”''' The land that was flooded on most reservations was 
the most arable and productive land left in Indian Cotmtiy. It contained the densest 
collection of trees on the Great Plains, which to the tribes was the most valuable 
remaining resource at the time, in that this timber was used as fuel in providing their 
main source of heat during the harsh Dakota winters.'^ In addition, the largest 
communities, as well as many agency headquarters of the tribes in the region were 
located near the river on land that was flooded by the Act. The flooding of these lands 
therefore required the relocation of entire seats of government, completely changing the 
demographics of the area, and disrupting the functional effectiveness of the governmental 
agencies on the reservation for years to come.'* The repercussions of the Flood Control 
Act therefore affected the member tribes on a numbo: of significant levels that went 
beyond simply divesting them of their ancestral homelands. The Act forever altered the 
makeup and form of the reservation political and economical systems, which in turn 
impaired the very lifeblood of the tribe’s existence as a people. 

On the Cheyeime River Sioux Reservation, the reservation land to be used for the 
Pick Sloan project was acquired under the Cheyerme River Act of 1954.*’ The act’s 
passage came at a time of extreme economic hardship for the tribe, and their economic 
misfortune was undoubtedly used as a bargaining tool in the negotiation process. In 
order to relinquish title to any reservation lands, three quarters of the tribe’s adult 


See Michael L. Lawson, Dammed Indians: The Pick Sloan Act and the Missouri River Sioux 
(1982), 

See a St IS3. 

“ See e.g. South Dakota v. Bourtand, SOS U.S. 679, (1993) Determining that the tribe had effectively given 
up jurisdiction to control non-Indian Ashing on the reservoir and hunting on lands adjacent to the flooded 
area 

See Cheyenne River Act OF 1954, Ch. 1260, 68 Star, at 1191. 
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members had to ^ree to the cession pursuant to the 1 868 Fort Laramie Treaty 
requirements. 

As part of the Missouri River Basin Plan, Congress needed to s«:tire die agreement 
of the tribes involved. The Member Tribes were never informed of the Pick Sloan Plan 
until several months after it had been approved by Congress, and none of the tribes 
affected by the project had been consulted prior to its enactment The hubris of the Coips 
of Engineers was illustrated by the feet that it did not even consult with tribes at the onset 
of the project, and had begun construction of the dams on reservation property before 
negotiation proceedings with the tribes had even been initiated. 

The Tribes eventually agreed to allow the U.S. to implement the project, after fee 
Corps had lobbied to convince them of fee project’s potential benefits feat would result 
from irri^ted water and cheaper electrical rates from the dams’ hydroelectric turbines, 
representations feat were never fulfilled to this day.'* Negotiations wife the government 
dragged on for 14 years, during which time the five Sioux reservations that were affected 
hy the project each negotiated separately for a settlement, realizing that efforts to stop 
construction of fee dams themselves would likely be fiitile. The final settlements were 
therefore not uniform in their application amongst fee individual tribes, and in the end, 
Cheyenne River lost the most land and received fee least compensation of all the Sioux 
Tribes. 

The floodwaters of Lake Oahe took 1 04,000 acres of the Cheyenne River Sioux 
Tribe’s bottomlands (80 percent of the Tribe’s fertile land) and required fee forced 
resettlement of nearly 30 percent of fee reservation population, including foiu highly 

“ None of the proposed imgatiail projects were completed on Indian lands and tribal members have seen 
only a marginal reduction in its electric rates as a result of the project. 
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populated communities and the tribal headquarters at the Old Agency.'® The flooding 
inundated not only the most productive farms, but also the best mnchland, 90 percent of 
the reservation timberland, and 75 percent of the wild game and plant supply. In its 
place, the flooding created a huge reservoir. Lake Oahe, which is used today as a 
recreation area by a predominantly non-Indian public. 

Althou^ Cheyenne River was paid $10,644,014 for the flooded land on the 
reservation, this amounted to less than $1 9.00 per acre, far below the average market 
value for such fertile and productive lands at the time.“ This settlement was distributed 
amongst the Tribe and the individual allottees that held land assignments adjacent to the 
river. Frequent disputes arose between the Tribe and these landowners as to the amount 
of compensation that was owed for the condemnation of their individual land holdings, as 
a certain percentage of the settlement was intended to be used for tribal development 
projects along the river. As part of the initial settlement, neither the individual 
landowners nor the Tribe itself was fully compensated for the lands adjacent to the 
flooded waters. This strip of land on both sides of the Missouri River, commonly 
referred to as the “taken area,” was instead held by the Corps of Engineers, who had 
acquired regulatory control of this land pursuant to the Flood Control Act. 

The Flood Control Act was typical of other legislation that was passed during this 
time, the express purpose of which was to augment the policy of termination through the 
further dispossession of Indian lands. The termination era policies that were instituted 
during the Eisenhower administration had served to undermine much of the positive 
aspects of the Former Interior Commissioner Collier’s New Deal, and the invective that 

” See Qiad W. Swenson, South Dakota v. Bourland: Drowning CSteyeime River Sima TMbal Sovereignty 
in a Flood of Broken Promises, 39 S.D. L. Rev. 181, 192-93 (1994). 

“Seeitt atl93. 
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was advanced through the termination policies became paramount to an all out attack on 
tribalism. More importantly, these policies served to reinforce the assumed stewardship 
of the United States government in its control over Indian tribes, and demonstrated how 
the Secretary of the Interior has the power to act as a divisive figure in all issues 
pertaining to life on the reservation. Fortunately, the policies of this era were never 
carried to finition, and were formally repudiated in the 1960’s with the implementation of 
the new U.S. Indian policy, Self-Determination. 



139 


History and Impact of the Pick Sloan Pam Project 

The Missouri River Intertribal Allottee Association member tribes all lost a 
considerable parcel of their richest lands pursuant to the Pick Sloan Dam-Flood Control 
Project, which consisted of a series of dams on the Missouri River. The origins of this 
large-scale dam project came about following a series of floods on the Missouri river in 
the early 1940’s.' A particulaily severe flood in early 1 943 drew the attention of the 
Corps of Engineers who decided a flood management plan would need to be adopted 
immediately in order to protect the communife and farmsteads adjacent to the ri ver.^ 

The Corps plan was to develop six dams that would in turn create a series of reservoirs 
along the river.^ The plan supposedly would provide long-term benefits to the region 
through serving the dual purpose of controlling flooding on the Mi^ouri as well as 
imiaroving cormnerdal navigation on the lower Missouri.'* 

As part of the Missouri River Basin Plan, Congress needed to secure the agreement 
of the tribes involved. The Member Tribes were never informed of the Pick Sloan Plan 
tintil several months after it had been approved by Congress, and none of the tribes 
affected by the project had even been consulted prior to its enactment. The Tribes 
eventually agreed to allow the U.S. to implemeirt the project, after the Corps had lobbied 
to convince them of the project’s potential benefits that would result fiom irrigated water 
and cheaper electrical rates from toe dams’ hydroelectric turbine, promises that have 
never fulfilled to this day.’ 

In implementing the Pick Sloan Project, Congress ignored toe severe 
environmental ramifications toat would result for toe Tribes, in to^ the project would 
come to have a devastating impact in destroying the ecosystem of toe northern plains 
region,® After toe Pick Sloan plan was implemented, toe newly constracted dams flooded 
close to 1,500,000 acres of land on 620 miles of toe Missouri riv«, creating four vast 
reservoirs known as Lewis and Clark Lake, Lake Francis Case, Lake Sharpe, and Lake 
Oahe.’ The detrimental effects associated with toe construction of toe dams were 
disproportionably felt by toe Upper Missouri River Allottee Association Member Tribes 
of toe region, especially by toe Sioux Tribra of North And South Dakota, where over 
350,000 acres of 18 U.S.C. §11 51(a) reservation lands were flooded, which comprised 23 
percent of toe total acres that were inundated by the entire Pick Sloan project.* The 
disproportional impact on reservation lands was intentional, as the Corps of Engineers 
had carefully calculated the construction sites of the dams so that the inundated lands 
would primarily fall upon Indian reservations.’ 


' See David H. Getches, Grassroots Versus Water logging, 4 Great Plains Nat. Resources J. 1 (1999). 
^Seeicl.at3. 

^ See id 
* See id 

’ None of the proposed irrigation projects were completed on Indian lands and tribal members have seen 
only a marginal reduction in their electric rates as a result of the project, despite the feet that the Pick Sloan 
project generates over $120 million each year in power revenues for the nation. 

‘Seeld 

^ See Peter Caposseia, Indian Reserved Water Rights an the Missouri Basin, 6 Great Plains Nat Resources 
1.131,152(2002). 

' See id 

’ See Robert McLaughlin Company, Analysis of Economic Loss Resulting From Lands Taken 
From the Cheyenne River Sioux Tribe For The Oahe Dam, 6 ( 1994). 
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Given the fact that the Pick-Sloan project caused more extensive dam^e to 
Indian country than any other public works project to date, it has been referred to as “the 
single most deshuctive act ever perpetuated on any tribe by the United States.”*® The 
land that was flooded on most reservations was the most arable and productive land left 
in Indian Country. It contained the densest collection of trees on the Great Plains, which 
to the tribes w«s the most valuable remaining resource at the time, in that this timber was 
used as fuel in providing their main source of heat during the harsh Dakota winters, hr 
addition, the largest communities, as well as many government headquarters of the tribes 
in the region were Icwated near the river on land that was flooded by the Act. The 
flooding of these lands therefore required the relocation of entire seats of government, 
completely changing the denwgraphic makeup of the reservation areas, and disrupting the 
effectiveness of the tribal and federal governments to provide services on the reservation 
for years to come.*^ The lands lost were not only economically valuable, but essential to 
the continued cultaral and psychological welfare of individuals and ftmilies. 

These greater losses were due to the direct trauma of forced removat 
and relocation from homes, from ftmiliar lands, and from the break-ups 
of (Tiospayes) ftmilies, friends, allies, ami nei^bors. There were 
losses of resources and opportunities for the continuation and 
development of local area-specific traditional and ceiemoniai sites with 
associated cultural, spiritual, social activities (not to mention traditional 
burial sites). These losses of opportunities for agriculture and 
econcmiic devek^ment along with the greatest loss of all. a ftraily's 
home and spiritual connection to this land which is now flooded and 
underwater. 

The repercussions of the Flood Control Act affected the manber tribra on a 
number of significant levels that went beyond simply divesting diem of their ancestral 
homelands. The Act forever altered the Tribal political and economic systems, which in 
turn impaired the very lifeblood of the tribe's existence as a people. In addition to 
receiving inadequate compensation for their lands, individual landowners of the Missouri 
River Basin Tribes suffered serious damage to their social, cultural, and psychological 
well being as a result of the takings. These impacts are still felt today, where rampant 
aitmholism. 80% unemployment and social dysfunction continue to plague the lives and 
well-being of these tribal members. Many of these areas today remain the poorest in the 
nation, with a median average yearly income of only $6,000. As a direct result of the 
Pick Sloan project. Tribal members have become refugees in their own .land, and are 
forced to live in third worid conditions that malce every day survival an increasingly 
difftcult challenge to meet 


'' See MKUAEt L. LAWSCWI, DaMMED INDIANS: THE PICK StOAN ACT AND THE MISSOURI RIVER SIOUX 
(19a). 

"See id at 153. 

’’See eg. South Dakota v. Bourlfflid, 508 U.S. 679, (1993) Detennining fliat the tribe had effectively given 
up Jurisdiction to control non-Indian fishing on the reservoir and hunting on lands adjacent to the flooded 
area. 

"Statement of Francis (Pimchee) R, Charging Cloud, October 23, 2002. 
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■ AIMiinTEOONLy INCALIFOKNIA 


MEMOKANDUM 


To: Upper Missouri River Intertribal Allottees Association 

From: Fredericks, Pelcyger & Hester, LLC 

Date: Atigust 29, 2006 

Re: Damages 


Based on recent legislation pending before the 109th Congress and the recent 
discussions to include these claims with the setdement negotiations regarding the Cobell 
case, the UMRIAA has requested that we provide the following assessment of the damages 
owed to various tribes and allottees affected by the Pick-Sloan Program during the 1 950’s 
based on a method for calculating damages adopted and applied by the United States 
Congress under the Cheyenne River Sioux Tribal Equitable Compensation Act. As the 
Cheyeime River Sioux Tribe received just compensation, their claims are excluded from 
this analysis. 

L Backwnnnd 

The Pick-Sloan Program resulted in the taking of hundreds of thousands of acres of 
tribal and allotted lands located along the Missouri River Basin within the following eight 
Indian reservations: the Fort Berthold Indian Reservation, Cheyenne River Sioux Indian 
Reservation, Standing Rock Sioux Indian Reservation, Crow Creek Indian Reservation, 
Lower Brule Indian Reservation, Yankton Sioux Reservation, Santee Sioux Reservation 
and the Rosebud Sioux Indian Reservation. Most of the lands were irreplaceable fertile 
river bottomlands that had been occupied for hundreds of years by the tribes and allottees 
living along the river. The taking of these lands led to the displacement of hundreds of 
families and ultimately caused devastating losses to the social, spiritual and cultural vitality 
of these eight tribes. The Garrison Dam had such devastating effects at Fort Berthold that 
at the time of the taking of their lands only 6% of the tribal members were on some for of 
public assistance. In 1990, that number had increased to over 90%. 
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During the 1 950’s, the C3ieyeime River Sioux lost a total of 1 04,420 acres of tribal 
and allotted lands. In 1954, the Cheyenne River Sioux was compensated according to three 
categories: Category I - Land, Severance, Improvements and Timber: $2,250,000; 
Category II - Indirect Damages: $3,134,014; and Category ni - Tribal Rehabilitation 
Progam: $5,160,000 for a total of $10,544,014. See Pub. L. No. 83-776 (Sept. 3, 1954). 
The Cheyenne River Sioux Tribal Council passed a resolution stating that the tribe had not 
received adequate compensation for damages resulting from the Oahe Dam. See Cheyenne 
River Sioux Tribe, Tribal Resolution No. 69-93-CR (1993). In 1993, the Cheyenne River 
Sioux retained the services of the Robert McLaughlin Company {‘‘RMC”) to conduct an 
analysis of the economic loss resulting from the lands taken from the tri^ for tire Oahe 
Dam. 


The RMC used two approaches to estimate the economic losses of the Cheyenne 
River Sioux. Sa; The Robert Mclmighlin Company. Analysis of Economic Loss Resulting 
From the Chevenne River Sioux Tribe for the Oahe Dam. 137-138 (July 1994). Under a 
primary ^proach, the RMC recalculated the value of the tribe’s losses for lost timber, 
wildlife, wild products and agricultural production and estimated that the total value of 
these losses, as of January 1, 1955, was $19.4 million. M, After subtracting the $5.4 
million authorized as damage compensation by Congress in the 1954 Enabling Act, the 
RMC applied the annual prime rate to adjust the unpaid damages of $14 million to the 
overall value in 1996, arriving at a total claim for additional compensation of $300.7 
million. li Under a secontey approach, the RMC used the GAO method applied in the 
calculation of damages for the Three AfBliated Tribes and the Standing Rock Sioux Tribe. 
Id. Based on what the Cheyenne River Sioux requested in 1954 ($23,530,303), the RMC 
deducted the amount appropriated by Congress ($10,544,014) and applied the nominal 
prime rate to bring this amount forward to the 1996 value of $279.1 million. Id, The RMC 
determined that the Cheyenne River Sioux Tribe was entitled to additional compensation 
between $279.1 million and $300.7 million. 

In 2000, Congress enacted the Cheyenne River Sioux Tribal Equitable 
Compensation Act and provided $290,722,958 in additional compensation for the 
Cheyenne River Sioux Tribe for the taking of tribal and allotted lands to implement the 
Pick-Sloan Program. See Chevenne River Sioux Tribe Equitable Compensation Act. Pub. 
L. No., 1 06-5 1 1 (2000). Congress openly adopted and applied a methodology for 
calculating damages attributable to the taking of tribal and allotted lands to implement the 
Pick-Sloan Program. The Cheyenne Rivet Sioux Tribe received additional compensation 
for their lands, which took into consideration external damages for loss of natural resources 
and social damages that were not considered in other Equitable Acts. In feet, other tribes 
affected by the Pick-Sloan Program either received no compensation or compensation that 
was vastly disproportionate to what experts and even the congressionally mandated JTACs 
recommended. 

n. Pamages 
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As discussed thoroughly in the accompanying memorandum discussing the claims 
of the allottees and/or their heirs and the petition submitted to the Secretary of the Interior, 
the following damages are based on the method applied in the Cheyenne River Sioux 
Tribal Equitable Compensation Act 

a. Three AflBliated Tribes 

The Three Affiliated Tribes sustained losses totaling 156,035 acres in tribal and 
allotted lands as a result of the Garrison Dam. Approximately 140,400 acres (or 90%) of 
land was allotted to individual members of the Three Affiliated Tribes. Applying the 
method adopted by Congress, the Three Affiliated Tribes should have been compensated at 
the rate determined by the RMC at $41 1.8 million in 1992 and out of that amount the 
individual landowners should have received $370.6 million for their losses. The Three 
Affiliated Tribes are curreirtly in the process of retaining the services of the RMC to 
determine these damages in 2006 dollam to include in its own parity legislation. 



Expert 

(Cummings) 

Report 

JTAC 

Recommendation 

1992 Equitable 
Act 

Didhridual 

Landowners 

Total Damages 

$170 million - 
$178.4 million 

$178.4 million - 
$411.8 milUott 
(1992 Dollara)— 

the $411.8 
million is the 
amount 

recommended by 
RMC 

$149.2 million 

$149,200,000 X 
90% 

=$134,280,000 
(portion of 

1992 Equitable 
Act) OR 
$41 1,800,00) X 
90% = 

$370,620,000 
(1992 Dollars) 


b. Standing Rock Sioint Tribe 


The Standing Rock Sioux Tribe sustained losses totaling 55,994 acres in tribal and 
allotted lands as a result of the Oahe Dam. Approximately 46,000 acres (or 82%) of land 
was allotted to individual members of the Standing Rock Sioux Tribe. The RMC recently 
completed an assessment of damages based on the method ^plied and adopted by 
Confess. According to the RMC, the Standing Rock Sioux Tribe is entitled to additional 
compensation totaling $611.1 million in 2004 dollars. The individual landowners would 
then be entitled to an 82% portion ofthat amount totaling $501.1 million in 2004 dollars in 
addition to $72.3 million (or 82% of the $90.6 million awarded in 1992). The Standing 
Rock Sioux would also need to determine those figures in 2006 dollars to include in its 
own parity legislation. 
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Expert 

(McLaughlin) 

Report 

JTAC 

Recommendation 

1992 Equitable 
Act 

Individual 

Landowners 

Total Damages 

$342.9 million 

$181.2 million - 
$342,9 million 
(1992 Dollars) 

OR 

$611,072,601 

(2004 Dollars 
after deducting 
$90.6 million 
paid in 1993) 

$90.6 million 

$90,600,000 x 
82% 

=$72,292,000 
(portion of 

1992 Equitable 
Act) PLUS 
$611,072,601 x 
82% 

=$501,079,533 
(2004 Dollars) 

for a TOTAL 
of: 

$573,371,533 
(2004 dollars) 


c. Crow Creek Sionx and Lower Brnle Sioux 

The Crow Creek Sioux Tribe sustained losses totaling 15,597 acres in tribal and 
allotted lands as a result of the Fort Randall and Big Bend Dams. Approximately 5,303 
acres (or 34%) were allotted lands. The Lower Brule Sioux Tribe sustained losses totaling 
22,296 acres in tribal and allotted lands as a result of the Fort Randall and Big Bend Dams. 
Approximately 21,627 acres (or 97%) were allotted lands. The Crow Creek and the Lower 
Brule Sioux Tribes retained the services of Dr. Michael Lawson to determine the additional 
compensation for each tribe based on the method for calculating damages applied in the 
case of the Cheyenne River Sioux. Dr. Lawson determined that the Crow Creek Tribe was 
entitled to an additional $69.2 million for the taking of their lands and that the Lower Brule 
Tribe was entitled to $129.8 million. 



1997 Trust Fund 

Act 


Individual 

Landowners 

Total Damages 
for Crow 

Creek 

$27.5 million 

$69,2 millioii 
(2006 dollars) 

HI 

Total Damages 
for Lower 

Brule 

$39 J million 

$129,8 million 
(2006 dollars) 



d. Yankton Sioux Tribe 
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The Yankton Sioux Tribe sustained losses totaling 2,851 acres taken at White 
Swan. Approximately 542 acres (or 19%) were allotted lands. Only $121,210 was paid at 
the time of the initial taking ($42/acre), less than half the appraised value of comparable 
lands on other Sioux reservations. A total of $106,500 was allocated in damages for tribal 
members, but was not distributed to all families relocated from their allotted lands. The 
Tribe recovered a total of $23 million under the Trust Fund Act. Additional research is 
needed to assess the additional compensation owed to the allottees of the Yankton Sioux 
Tribe. 


e. Santee Sioux Tribe 

The Santee Sioux Tribe sustained losses of 593 acres. The Tribe Viras paid $52,000 
at the time of the taking ($87.67/acre) and received a total of $4.8 million under the Trust 
Fund Act. Additional research is needed to assess the additional compensation owed to the 
allottees of the Santee Sioux Tribe. 

f. Rosebud Sioux Tribe 

There were no tribal lands taken from the Rosebud Sioux Tribe. However, a total 
of 1 ,23 1 acres of allotted lands were taken for the Pick-Sloan Program. Additional 
research is needed to assess the additional compensation owed to the allo ttees of the 
Rosebud Sioux. 

m. Conclusion 

There is a considerable amount of additional compensation that the various tribes 
and individual allottees affected by the Pick-Sloan Program are rightfully entitled to based 
on the method for calculating just compensation adopted and applied by Congress under 
the Cheyenne River Sioux Tribe Equitable Compensation Act of 2000. Additionally, based 
on the significant number of acres held by the allottees, any attempt to compensate the 
tribes for their losses must also provide additional compensation for the allottees and/or 
their heirs impacted by the taking of their lands. 

Although the Enabling Acts provided for individual payments to allottees 
coimnensurate with their ownership interests, the Equitable Acts failed to provide 
additional compensation directly for the allottees. Rather the additional compensation 
provided under the Equitable Acts are paid directly to the various tribes according to Tribal 
Plans developed by the tribes and approved by the Secretary of the Interior. Therefore, any 
effort to compensate the tribes for the taking of lands under the Pick-Sloan Program must 
also provide direct payment for the allottees and/or their heits commensurate with their 
ownership rights. 
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NOTICE OF CLAIMS AND PETITION 
FOR COMPENSATION TO THE SECRETARY 
OF THE U.S. DEPARTMENT OF THE INTERIOR 

IN THE MATTER OF THE 

UPPER MISSOURI RIVER BNTERTRIRAL ALLOTTEES 
ASSOCIATION TO JUST COMPENSATION 


SUMMARY OF PETITION 

This Petition sets forth the Claims of individual Indian Allottees and/or their heirs 
resulting fi»m allotted lands taken by the United States for the Picfc-Sloan Missouri River 
Basin Program (“Pick-Sloan Program”) initially authorized by Congress under the Flood 
Control Act of 1944, Pub. L. No. 78-534, 78 Cong. Ch. 665, 58 Stat 887 (Dec. 2, 1944), 
and requrats that the Secretary of the Department of Interior provide compensation to the 
Allottees and/or their heirs pursuant to the Equitable Acts.’ The Equitable Acts provided 
additional compensation to several Missouri River Basin Tribes and their Allottees for 
the taking of tribal and allotted lands on eight Indian reservations for the Pick-Sloan 
Program. Specifically, this Petition requests the Secretary to compensate the Allottees 
and/or their heirs by requiring that the Tribal Plans authorized in the Equitable Acts 
include compensation for the Allottees and/or their heirs as a matter of right. These 
Claims, if left unresolved, may subject the United States to a lengthy and complicated 
class action lawsuit for money damages. 

I. INTRODUCTION 

The Allottees and/or their heirs affected by the Pick-Sloan Program have joined together 
to form the Upper Missouri River Intertribal Allottees Association (“UMRIAA”) to 
research, study and investigate the taking of individually-ovmed lands under the Flood 
Control Act of 1944 and to educate and inform the Allottees and the affected 
communities of aU available legal and equitable rights and remedies concerning land loss 
claims, just compensation and social or other damages. The attached Resolution passed 
by the members of the UMRIAA and the UMRIAA Board of Directors authorizes the 
filing of this Petition. The key facts and factors that support the Claims in this Petition 
are as follows: 


‘The Three Affiliated Tribes and Standing Rock Sioax Tribe Equitable Compensation Act, Pub. L. No. 
102-575, 106 Stat. 4731 (1992); The Crow Creek Sioux Tribe Infiastructure Development Trust Fund Act, 
Pub. 1,. No. 104-223, 1 1 0 Stat. 3026 (1996); The Lower Brule Sioux Tribe Inftastructure Development 
Trust Fund Act, Pub. L. No. 105-132, 111 Stat. 2563 (1997); The Cheyenne River Sioux Tribe Equitable 
Compensatirai Act, Pub. L. No. 106-5 11,114 Stat 2365 (2000); and The Yankton Sioux Tribe and Santeee 
Sioux Tribe Equitable Compensation Act, Pub. L. No. 1 07-33 1,116 Stat 2834 (2002) Ihereinafter 
“Equitable Acts”]. 
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A. In 1938, Congress passed an Act authorizing the taking of “all lands, easements 
and rights-of-way” for the purpose of developing dam and reservoir larojects, or 
channel improvements or channel rectification projects for flood control.^ 

B. In 1944, Congress passed the Flood Control Act, authorizing the construction of 
thousands of dams and levies across the United States to develop water resources. 
The intended beneficial uses of these water resources included flood control, aid 
to navigation, irrigation, supplemental water supply, power generation, municipal 
and industrial water supplies, stream-pollution abatement, sediment control, 
preservation and e nhan cement of fish and wildlife, and creation of recreational 
opportimities. 

C. Over 23 percent of the lands taken under the Flood Control Act of 1944 were 
Indian lands, within the boundaries of the following eight Indian reservations 
located along the Missouri River Basin: Fort Berthold Indian Reservation, 
Cheyenne River Sioux Indian Reservation, Standing Rock Sioux Indian 
Reservation, Crow Creek Indian Reservation, Lower Brule Indian Reservation, 
Yankton Sioux Reservation, Santee Sioux Reservation and the Rosebud Sioux 
Indian Reservation. The project was known as die Pick-Sloan Mi®ouri River 
Basin Program (“Pick-Sloan Program”). 

D. Congress passed a series of Enabling Acts^ for each of the eight Indian 
reservations along the Missouri River Basin authorizing the taking of tribal and 
allotted lands for the Pick-Sloan Program. As will be discussed in Part 11 of this 
Petition, the Joint Tribal Advisory Committees (“JTACs”) formed by Congress to 
assess the losses incurred by the Tribes and Allottws concluded that the Tribes 
and Allottees had not been adequately compensated by the federal government 
“for the unique circumstances and values” taken from them under the various 
Enabling Acts, Therefore, the JTACs recommended additional compensation be 
paid to the Tribes and Allottees. 

E- At the time of the takings, a majority of the Indian lands taken were held in 
individual ovmetship by Allottees an^or their heirs as a result of the General 
Allotment Act of 1 887.* 

F. The Tribes and Allottees of these lands suffered ^eat and terrible financial, 
social, spiritual, and cultural losses as a result of the Pick-Sloan Program, which 
led to the eventual physical destruction of their my of life. 


^AcrofJunB23, 1938,52StBt. 121* (June 23, 1938). 

’ The Three Affiliated Tribes Enabling Act, Pub. L. No. 81-437, 63 Stat. 1026 (Oct. 29, ]949Xauthorizcd 
taking of lands located on the Fort Berthold Reservation); The Cheyenne River Sioux Tribe and Standing 
Rock Sioux Tribe Enabling Act, Pub. L. No. 81-870, 64 Stat 1093 (Sept 30, 1959Xauthorized taking of 
lands located on the Cheyenne River Sioux Reservation); The Standing Rock Sioux Tribe Enabling Act, 
Pub. L.No. 85-915, 72 Stat 1762 (Sept 2, 195SXauthorized taking of lands located on the Standing Rock 
Sioux Reservation); The Big Bend Recovery Act, Pub. L. No. 87-735, ( Stat ] (1962Xauthorized taking of 
lands located on the Lower Brule and Crow Creek Sioux Reservations) [hereinate “Enabling Acts”]; See 
Yankton Sioux and Santee Sioux Tribes Equitable Ccmpensatian Act, S.R. 434, !07th Cong., § 2(aX6) & 
(7) (2002){lands condemned on the Santee Sioux and Yankton Sioux Reservations were not given an 
opportunity to receive compensation for direct damages from the Pick-Sloan Program). 

■' TTie General Allotment Act, 24 Stat. 388, ch. 1 19, 25 U.S.C.A. §§ 331 et seq. as amended (Feb. 8, 1887). 
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G. Through a series of Equitable Acts* the United St^es Congress admitted that it 
failed to pay just compensation for the tribal and allotted lands taken under the 
various tribal Enabling Acts.* 

H. To remedy these inequities and comply with the Fifth Amendment to the United 
States Constitution, Congress autitorized the allocation of additional ftmds to 
compensate the Tribes and Allottees for the taking of reservation lands and 
provided for the deposit of such funds in various Recovery Funds in the name of 
the Three Affiliated Tribes, the Standing Rock Sioux Trite, the Cheyenne RivM 
Sioux Tribe, the Lower Brule Tribe, the Crow Creek Tribe, the Yankton Sioux 
Tribe, and the Santee Sioux Tribe f Tribes”). 

I. Given the congressional acknowledgement of the inequity of the original 
payments made for reservation lands, the Equitable Acts also provided additional 
compensation for the taking of allotted lands owned by the Allottees, owners of a 
majority of the land taken, who rvere also undercompensated and suffered greatly 
as a result of the loss of their lands. In some cases, up to 90 percent of the lands 
lost were allotments owned by Alottees. Congress included the acreage owned 
by the Alottees in its calculations to determine the compensation to be included 
in the Equitable Acts. 

J. In accor^ce vrith the principles of Fifth Amendment takings law and the federal 
government’s trust responsibility to the Allottees, the intent behind the Equitable 
Acts was to ensure foat just compensation was paid to the Tribes and the Alottees 
for the lands taken for the Pick-Sloan Program. 

K. The horrific and unjustifiable actiorts of the federal government taken to 
implement the Pick-Sloan Program are commonly known and well documented 
by the Allottees, the Tribes, and various historians, and constitute a blight on the 
United States’ already poor record on the treatment of Indians. 

L. Pursuant to the various Equitable Acts, the Secretary of the Interior is vested with 
the authority to approve the Tribal Plans, which outline how the interest income 
generated fiom the Recovery Funds set aside under the Equitable Acts will be 
expended. Therefore, the Allottees who lost their lands, as well as their heirs who 
would have inherited such lands, request that the Secretary of the Interior address 
these claims and require that the Tribal Plans approved by the Secretary include 
compensation for the Alottees and/or their heirs to provide the basic necessities 
of life, including clean, safe, modem housing, healthcare, economic opportunities, 
and social and cultural rejrrvenation. In short, the Allottees and/or their heirs 
deserve no less than just compensation in an amount comparable to what they lost 
under the Pick-Sloan Program as provided under the Equitable Acts. 

M. The proposed inclusion of the Alottees in the tribal spending plans will setde the 
outstanding Claims of the Alottees and/or their heirs, which stem fiom the effects 
of the Pick-Sloan Program and fulfill the overall purpose of the Enablii^ Acts 
and foe Equitable Acts. 

n. BACKGROUM) 

A. Anotment 


’ See, supra ft). 1 . 
‘ See, supra fii. 3. 
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Prior to the colonization of North America, Native Americans controlled vast areas of 
land within what is now the United States. With the arrival of Europeans, the Indian 
population was decimated by disease and warfare. Many tribes signed treaties in which 
they ceded millions of acres of land in exchange for small parcels of land within defined 
boundaries known as “reservations.” 

The theme of Indian policy for the remainder of the nineteenth and first 
quarter of the twentieth century was “civilization and assimilation.” At the 
heart of this policy was legislation providing for the acquisition of Indian 
lands and resources. The theory of assimilation justified the legislation as 
beneficial to Indians. Proponents of assimilation policies argued that if 
Indians adopted the habits of civilized life they would need less land and 
the “surplus” would be available for white settlers. The taking of Indian 
lands was justified as necessary for the moral improvement of native 
people and the progress of civilization. 

See Felix Cohen, Cohen’s Handbook of Federal Indian Law. 77 (2005 ed., LexisNexis, 
2005). 

In 1887, Congress enacted the General Allotment Act (“Dawes Act”) “the vehicle 
through which Congress systematically allotted lands on most Indian reservations.” See 
David H. Getches, Charles F. Wilkinson and Robert A. Williams, Jr., Cases and Materials 
on Federal Indian Law. 165-166 (4th ed.. West Group, 1998). Under the Dawes Act, 
tribal lands were divided up and allotted to individual Indians (“Allottees”). 

Land speculators and frontier settlers saw allotment as a sure-fire scheme 
to open up Indian lands for more productive use and ultimate transfer to 
non-Indian owners. In 1887, when the Dawes Act provided for allotting 
tribal lands to individual Indians, the American Indian’s heritage in land 
totaled 138 million acres. Less than 50 years later, when the allotment 
policy was abandoned, only 48 million acres were left in Indian hands. 

See Felix Cohen, Cohen’s Handbook of Federal Indian Law. 77-78 (2005 ed., 
LexisNexis, 2005). Allotment created individual Indian ownership rights in lands that 
were formerly held as tribal lands creating a “checkerboard” pattern of ovmership on 
many Indian reservations that are controlled today by tribes, individual tribal members 
and non-Indians. 

B. Flooding of Lands 

Although the members of the UMRIAA are members of different tribes, they all share a 
common experience. As a result of the Dawes Act, each of the reservations affected by 
the Pick-Sloan Program were allotted prior to 1944. Tribal members with lands located 
along the Missouri River Basin owned between 60 to 1 80 acres of land each. The Flood 
Control Act of 1944 authorized the flooding of thousands of acres of land to construct 
five main-stem dams. This federal project was known as the Pick-Sloan Missouri River 
Basin Program (“Pick-Sloan Program”). Under a series of Enabling Acts, the United 
States was authorized to enter into contracts with the Three Affiliated Tribes, the 
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Standing Rock Sioux Tribe, the Cheyenne River Sioux Tribe, the Lower Brule Tribe, the 
Crow Creek Tribe, the Yankton Sioux Tribe, and the Santee Sioux Tribe (“Tribes”) for 
the purchase of tribal and allotted lands located along the Missouri River Basin. In many 
cases, project construction had already begun as the United States negotiated with Tribes 
regarding the compensation due for the lands taken. 

The majority of the lands ^en under the En^ling Acts were owned by Allottees. For 
example. Allottees owned as much as 90 percent of the lands taken by the United States 
to build the Oahe and Garrison Dams. At Fort Berthold, 140,400 acres (or 90 percent) of 
the total 156,035 acres of lands taken were owned by Allottees of the Three Affiliated 
Tribes. On the Standing Rock Sioux Tribe’s reservation, approximately 46,000 acres (or 
82 percent) of the total 55,994 acres taken were owned by Allottees. On the Cheyenne 
River Sioux Reservation, Allottees owned approximately 46,3 16 acres (or 44 percent) of 
the total 104,420 acres taken. See generally Michael L. Lawson, Dammed Indians: The 
Pick Sloan Plan and the Missouri River Sioux, University of Oklahoma Press (1982). 

Most of the lands were irreplaceable fertile river bottomlands that had been occupied for 
hundreds of years by the Tribes and Allottees living along the river. At Fort Berthold, 
325 &inilies, or around 80 percent of the tribal population, were tgtrooted finm their 
traditional homes to make way for the Garrison Dam. At Lower Brule, 97 percent of the 
tribal population lost their lands because of the Fort Randall and Big Bend Dams. At 
Crow Creek, 34 percent of the population was displaced and at Yankton 1 9 percent of the 
population lost their homes. At Cheyenne Rjver, 180 families, or 30 percent of the 
population lost their homes and at Standing Rock, 170 &milies, or 25 percent of the 
population were displaced. No tribal lands were taken at Rosebud, all 1,231 acres were 
individually owned. See Michael Lawson, Dammed Indians 45-67 (1982). 

Under protest and extreme duress, the Tribes and Allottees eventually agreed to the sale 
of their lands for amounts far below fair market value. To best illustrate how the 
contracts for the taking of lands &om the Tribes and Allottees was initiated, we must 
examine the process that was followed to acquire tribal and allotted lands from the Three 
Affiliated Tribes on the Fort Berthold Reservation. On May 2, 1 946, the United States 
Congress ratified the War Department Civil Appropriations Act to make appropriations 
for the fiscal year ending June 30, 1947, for civil functions administered by the War 
Dqjartment. See Act of Cong., Pub. L. No. 79-374 (May 2, 1946). Specifically, the Act 
provided for the construction and maintenance of certain public works on rivers and 
harbors for flood control and for other purposes, in accordance with the provisions of the 
Flood Control Act approved June 22, 1936. Under Section 6 of the Act, no part of the 
appropriations were set aside for the actual construction of the Garrison Reservoir dam 
itself, until the Secretary of War selected and offered, dirough tlie Secretary of the 
Interior, land which the Secretary of the Interior approved as comparable in quality and 
sufficient in area to compensate the Tribes. The selection and offer of such lands by the 
Secretary of War was to be consummated before January 1, 1947, after which time actual 
construction of the dam itself would proceed. Section 6 also provided for the transfer of 
fimds appropriated for the construction of the Garrison Reservoir dam to the Secretary of 
the Interior to acquire title to comparable lands. 
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On July 31, 1947, Congress enacted the Flood Control Act of 1947, to make 
appropriations for civil functions administered by the War Department for the iscal year 
ending June 30, 1948. See Act of Cong., Pub. L. No. 80-296 (July 31, 1947). The Flood 
Control Act provided for the construction and maintenance of certain public works on 
rivers and harbors Car flood control and for other purposes. The Act provided for the 
acquisition of the lands and rights located within the area of the Fort Berthold 
Reservation for the Garrison Reservoir. Approximately $5,105,625 was allocated under 
this Act for the Garrison Reservoir and deposited in the Treasury of the United States to 
the credit of the Tribes. The ftmds were to be used in accordance with the terms of a 
contract negotiated between die Tribes and the United States, approved by a majority of 
the adult members and enacted into law by Congress. The Act further placed a time limit 
on submitting the contract to Congress on or before the first day of June 1948. The Act 
reserved the rights of the Tribes to bring suit in the Court of Claims on account of 
additional damages, if any, or any intangible cost of reestablishment or relocation, for 
which the Tribes are hot compensated by the fund of $5,105,625. 

The Tribes, allottees and heirs of such Tribes, entered into a contract with the United 
States on May 20, 1948, for the taking of approximately 155,000 acres of land located on 
the Fort Berthold Reservation. The contract was negotiated between the Tribes and the 
Bureau of Indian Affairs. Under Article I, the Tribes reserved all rights and privileges to 
pursue their claims against the United States in the Court of Claims or by petitioning 
Congress for additional relief legislation or both. Article II outlined the lands to be taken 
or acquired by the United States. Article III set out the purposes for which the fiind of 
$5,105,625 was to be appropriated. The amount was to cover payment for tribal and 
allotted Indian lands and improvements, including heirship interests and values above and 
below the surface, to be taken for the Garrison Project The fund was also to be used to 
cover the costs of relocating and re-establishing the members of die Tribes who resided 
within the taking area of the Garrison Project and for relocating and re-establishing 
Indian cemeteries, tribal monuments, and shrines within the taking area. Any 
unexpended balance of the fund was to remain in the U.S. Treasury to the credit of the 
Tribes. 

Under Article IV, the Commissioner of Indian Afeirs, Department of Interior 
(“Commissioner”) was instructed to prepare an appraisal schedule of the lands witlun the 
taking area to determine the fair market value of the land and improvements. The 
appraisal schedule was to be submitted to the Chief of Engineers, Army Corps of 
Engineers (“Chief of Engineers”) for approval. Upon approval, the Commissioner was to 
transmit the appraisal schedule to the Tribal Council and such portions to individual 
Indians for their approval. The Tribal Council and individual Indians were given ninety 
(90) days to present any objections to the Commissioner. The right to reject appraisals 
was reserved to the Tribes, allottees and heirs of the allotted. 

Article V vested the Commissioner witlr the administrative responsibility to remove, 
relocate and re-establish the members of the Tribes. Under Article VI, the Commissioner 
was required to prepare a plan, together with cost estimates for the relocation and re- 
establishment of tribal monuments, shrines and other tribal facilities, and for the 
disinterment and reinterment of all bodies within the taking area designated by the 
Council, allottees, heirs of the allottees and churches. Article VII provided that the 
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amount due to the Tribes for tribal lands and interests under the terms and conditions of 
the contract -would be held in trust by the United States for the Tribes and could be used 
to acquire such other lands or other tribal property, or for such other purposes, as would 
be determined by the Tribal Council with the approval of the Commissioner. All lands 
acquired under such terms were to be held in trust for the benefit of the Tribes as other 
tribal lands and inalienable and non-taxable until otherwise provided by Congress. 

Under Article VIII, the amounts determined to be due to the indi-vidual allottees and other 
individual Indians were to be deposited to mch individual hrdians in their Individual 
Indian Money Accounts an^ made available for expenditures under the terms of the 
contract. Under regulations of the Secretary of the Interior, the Superintendent of the 
Fort Berthold Reservation was granted the authority to authorize the disbursement of 
funds deposited in the Indi-vidual Indian Money Accounts of non-resident members of the 
Tribes and of such other members who, in his opinion, did not require supervision over 
such funds. Expenditures could be made fiom the accounts of individual Indians 
whenever necessary and desirable for the purchase of new lands, homes, or other 
property for such Indians. Title to the new lands acquired with the proceeds deposited to 
the credit of the allottees or heirs were to be taken in the name of the United States in 
trust for the individual Indians, and inalienable and non-taxable until otherwise jROvided 
by Congress. 

Article DC provided that upon approval of the contract by the Tribal Council and by a 
majority of the adult members of the Tribes and its enactment into law, the contract 
■vvould be held to be a lelinqtiishment and conveyance to the government of all lands, 
rights and interests within the taking area by the Tribes as to tribal lands and by the 
allottees and heirs as to allotted lands, and no further relinquishment or instrument of 
conveyance would be required to extinguish the Indians’ interest in and to such lands. 
Article XI stated that the contract could not become effective until ratified by a majority 
of the adult members of the Tribes, by the Tribal Council of the Tribes and enacted into 
law by Congress. The Tribal Business Council and 625 adult members of the Tribes, 
representative of a majority of 960 adult members formally approved tiiis contract on 
May 20, 1948. 

However, following the partial ratification of the contract entered into between the Tribes 
and the United States on May 20, 1 948, and the approval by the Tribal Business Cotmcil 
and a majority of the adult members of such Tribes, the contract was transferred to the 
U.S. Army Corps of Engineers. The bill was rewritten by the Committee on Interior and 
Insular Affairs to suit the needs of the Corps. The terms of the bill were changed to 
eliminate the rights and interests of the Tribes. The administration was also placed in the 
hands of the Corps of Engineers. The bill was formally adopted by Congress as the 
Three Affiliated Tribes Enabling Act, Pub. L. No. 8 1 -437 on October 29, 1 949 (“TAT 
Enabling Act”). Under the TAT Enabling Act, the Tribes were given six (6) months from 
the date of enactment to accept the provisions of the TAT Enabling Act by an affirmative 
vote of a majority of the adult members. Upon approval, all title, right and interest of the 
Tribes, allottees and heirs of allottees in and to the lands would transfer to the United 
States and the sums of the fund would be provided to the Tribes. 
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Vital parts of the contract negotiated between the Tribes and the United States were 
intentionally excluded from TAT Enabling Act. Specifically, Sections 2 through 5 of 
Article HI, restricting the use of the $5,105,625 fund were excluded, the provisions of 
Article V and Article VI outlining the administrative duties of the Commissioner of 
Indian Affairs to remove, relocate and re-establish the Tribes, its members, tribal 
monuments, shrines, private burials, cemeteries, and other tribal facilities was left out. 
Article X provisions dealing with rights to grazing, hunting, trapping, fishing and the 
right of the Tribes to regulate such activities was exclude4 and Article Xin dealing with 
subsurface values and the Tribes reserved rights to 1/8 of the royalties generated from oU 
and gas was excluded. Based on the facts surrounding the ratification of the TAT 
Enabling Act and the restrictions provided under the War Department CivU 
Appropriations Act of 1947 and the Flood Control Act of 1947, the Tribes, allottees and 
heirs were dealt a grave injustice as a result of the takings which occurred as a result of 
the Pick-Sloan PrograiiL 

C. Congress* Attemirt to Comnensate 

After years of petitioning Congress, the injustices suffered by the Tribes and Allottees 
were finally investigated by various congressionally authorized committees known as 
Joint Tribal Advisory Committees (“JTACs”). On May 10, 1985, the Secretary of the 
Interior signed a Charter creating the Garrison Unit Joint Tribal Advisory Committee to 
examine the economic and developmental needs of the Fort Berthold and Standing Rock 
Sioux Reservations, including the need for additional financial compensation for the 
lands taken by the federal government to implement the Pick-Sloan Program. During its 
evaluation of the additional compensation, JTAC requested that tiie Tribes estimate the 
economic losses they sustained as a result of the federal government taking their land. 

Each reservation hired an economic consultant to determine the dollar value of these 
economic losses. The Three Affiliated Tribes retained Dr. Ronald G, Cummings, a 
Professor in the Department of Economics at the University of New Mexico at the time. 
Dr. Cummings based the estimated loss on the income the Three Affiliated Tribes could 
have earned annually from the reservation bottomlands taken from them. See Ronald G. 
Cumniings, Just Compensation for Lands Taken from the Three Affiliated Tribes of the 
Fort Berthold Reservation for the Garrison Dam (Resource Management Associates, 

Nov. 1984). Dr. Cummings estimated that the Three Affiliated Tribes sustained losses 
between $170 million and $178.4 million and proposed that they receive additional 
compensation in an ammmt between $170 million and $180 million. The Standing Rock 
Sioux Tribe retained the Robert McLaughlin Company (“RMC”) of Solen, North Dakota 
to determine the economic loss incurred by the Standing Rock Sioipc Tribe. The RMC 
based the estimate of loss on the total loss of assets such as land, buildings and resources 
ovmed by the Standing Rock Sioux Tribe. See Robert McLaughlin Company, Analysis 
of Economic Loss Resulting from Lands Taken from the Standing Rock Sioux Tribe for 
the Oahe Dam (1986). In addition, the RMC included the economic losses sustained by 
Indian consumers as a result of higher prices for resource products that were no longer 
available. The RMC calculated a total loss of $342.9 million for the Standing Rock 
Sioux and recommended that amount in additional compensation. 
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As the different analytical approaches vised by die consultants produced substantially 
different estimates of loss, JTAC calculated an economic loss for each reservation using 
both approaches. See United States Department of the Interior, Bureau of Indian Affairs, 
Final Report of the Garrison Unit Joint Tribal Advisory Committee. Billings. Montana 
(May 23, 1986). JTAC’s calculation of the loss at Fort Berthold using the RMC 
approach was $41 1.8 million, as compared to the $178.4 million estimate made by Dr. 
Cummings. JTAC’s calculation of the Standing Rock loss, using Dr. Cummings's 
approach, was $181.2 million, as compared to the $342.9 million estimate made by the 
RMC. On the basis of these analyses, JTAC concluded that the Tribes had not been 
adequately compensated by the federal government for the “unique circumstances and 
values” taken from them and recommended additional compensation of between $178.4 
million and $41 1 .8 million for Fort Berthold, and between $1 81.2 million and $342.9 
million for Standing Rock. W. 

In 1 990, the Select Committee on Indian Affairs for the United States Senate referred the 
JTAC Report to the U.S. General Accounting Office (“GAO”) and requested an 
assessment of the adequacy of the econonuc analyses applied in the JTAC Report. On 
May 21, 1991, the GAO released its findings to the Senate Select Committee and 
determined that the analyses performed by the Fort Berthold and Standing Rock 
ctmsultants overstated the economic losses sustained when their lands were taken and 
should not be relied on by Congress. See Report to the Chairman, Select Committee on 
Indian Affeirs, U.S. Senate from United States General Accounting Office, INDIAN 
ISSUES: Comoensation Claims Analyses Overstate Economic Losses. GAO/RCED-91- 
77 at p. 2 (May 1991). Rather, the GAO recommended that Congress should provide 
adifrtional compensation to the Tribes by using the difference between the compensation 
the Tribes believed was warranted at the time of the taking and the compensation that 
was appropriated by Congress provided that adjustments arc made to reflect current 
value. 

In 1992, Congress passed the Three Affiliated Tribes and Standing Rock Sioux Tribe 
Equitable Compensation Act, appropriating $149.2 million in additional funds to the 
Three Affiliated Tribes and $90.6 nullion in additional funds to the Standing Rock Sioux 
Tribe. Pub. L. No. 102-575, 106 Stat. 4731 (1992). The amount appropriated to both 
Tribes was not just compensation, but was based on the recommendations of the GAO. 
Congress blatantly disregarded the recommendations of the JTAC Report and provided 
additional compensation for the Three Affiliated Tribes based on the difference between 
the amount of compensation the Tribe believed was warranted at the time the land was 
taken in 1949 ($21,981,000) and the amovmt of compensation that was appropriated by 
Congress ($12,605,625). The difference was $9,375,375, which was adjusted to the 1990 
rate using the corporate bond rate to reach a dollar range of additional compensation for 
Fort Berthold of $51,803,940 to $149,243,557. The difference in the two appraisals was 
approximately $97,439,617. See Report to the Chairman, Select Committee on Indian 
Affairs, U.S. Senate from United States General Accounting Office, INDIAN ISSUES: 
Compensation Claims Analyses Overstate Economic Losses. GAO/RCED-91-77 at p. 6 
(May 1991). Under the Equitable Act, the Three Affiliated Tribes received $149.2 
million in additional compensation for the lands taken for the Garrison Dam. 
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In the case of the Standing Rock Sioux, Congress provided additional compensation 
based on the difference between the amount of compensation the Tribe believed was 
warranted at the time the land vras taken in 1958 ($26,370,663) and the amount of 
compensation that was Bpi»oi»iated by Congress ($12,21 1,553). The difference was 
$14,159,1 10, which was adjusted to the 1990 rate using the corporate bond rale to reach a 
dollar range of additional comp«isation for Standing Rock of $64,460,876 to 
$170,031,297. M Note that Standing Rock’s consultant recommended $342.9 million in 
additional compensation, yet the Tribe ultimately received $90.6 million. This represents 
a political solution for a problem which is already governed by Fifth Amendment 
principles', just compensation requires that a property owner be placed in the same 
pecuniary position as if the property had not been t^en. United States v. Reynolds, 397 
U-S. 14, 16 (1970); United States v. Miller, 317 U.S. 369, 373 (1943); 

Congress appropriated the GAO recommended compensation to the Tribes for the taking 
of their lands and placed such funds in Recovery Funds in the name of the Tribes. See 
The Three Affiliated Tribes and Standing Rock Sioux Tribe Equitable Compensation Act . 
Pub. L. No. 102-575, § 3504(a) and (b) (1992). The Secretary of the Interior was vested 
with the authority to deposit the interest accruing on deposits made to these Recoveiy 
Funds in a separate account in the Treasury of the United States and to make payments to 
the Tribes “for use for educational, social welfare, economic development, and other 
programs.” Id. at §3504(aX4) and (b)(3). Despite the pmpose of the Equitable Acts and 
the Secretary’s authority to approve the spending plans for the Tribes, the interest 
distributed fom the Recovery Funds have been paid directly to the tribal governments to 
spend in accordance with their respective Tribd Plans notwitiistanding the loss and 
hardship of the Allottees and/or their heirs. To this date, the individual Allottees whose 
lands were taken for the Pick-Sloan Program have never received the just compensation 
they are entitled to under the Equitable Acts. 

Based on these facts, the UMRIAA has taken the position that the Allottees and/or their 
heirs are entitled to just compensation for the loss of tlieir individual lands as a matter of 
law and to the extent that the Secretary has allocated the funds provided under the 
Equitable Acts directly to the tribal governments, such Acts are in violation of the Fifth 
Amendment of the United States Constitution and are therefore unconstitutional. 
Although the Allottees could move to declare the Equitable Acts unconstitutional, the 
Allottees do not feel such action is necessary. It is evident to the Allottees and/or then- 
heirs that the Equitable Acts have not served to sufficiently correct the injustices of the 
United States’ actions. Until the Secretary of the Interior takes an active role in this 
matter in accordance with the Equitable Acts to ensure that proper compensation is paid 
to the Allottees and/or their, the Equitable Acts will continue to violate tiie principles of 
the Fifth Amendment. 

ra. PPSPOSE OF TEDES PETITION 

The purposes of this Petition are to set forth (a) the fects underlying the taking of tribal 
and allotted lands owned by the Tribes and Allottees along the Missouri River Basin 
pursuant to the Pick-Sloan Program, (b j the devastating impact that the taking of these 
lands had upon the Allottees; and (c) the Claims of the Allottees and/or their heirs to just 
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compensation under the Equitable Acts to put the Allottees and/or their heirs in a 
pecuniary position as if tire use of their property had not been taken. 

It is the position of the Allottees and/or their heirs that the Secretary of the Interior has 
the authority to resolve these Claims fairly and expeditiously by requiring that the Tribal 
Plans, which set forth the expenditure of the interest income provided under the Equitable 
Acts, include compensation for the Allottees and/or their heirs. Failure to provide the juS 
compensation owed to the Allottees and/or their heire would violate the Fifth Amendment 
and render the Equitable Acts unconstitutional. 

IV. THE CLAIMS 

A. Basic Fifth Amendment Priachfles 

The Fifth Amendment of the United States Constitution mandates that if lands owned by 
an individual are taken for a public purpose, the individual owning the property at the 
time of the taking is entitled to compensation. See also United States v. Miller. 3 1 7 U.S. 
369, 373 (1942)(all emphases add^ unless otherwise noted). “The person entitled to 
compensation for a taking of property by the Government is the owner of the property at 
tire time of the taking.” Lacev v. United States. 595 F.2d 614, 619, 219 Ct. Cl. 551 
(1979)(citations omitted). “When the governmental action constitutes actual physical 
occupation of the property, compensation for such a physical takeover is never denied.” 
Dumarce v. Norton. 2003 DSD 9, 2003 U.S. Dist. LEXIS 14789 (D.S.D. 2003), citing 
Loretto v. Telenrclhinter Manhattan CATV Com.. 458 U.S 419, 426 n.S, quoting 
Michelman, Pronertv. Utility, and Frankness: Comments on the Ethical Foundations of 
“Just Compensation” Law. 80 Harv. L. Rev. 1 165, 1 184 (1967) (original emphasis). 

These basic Fifth Amendment principles have previously been applied to federal takings 
of Indian lands. Early in this nation’s history, tribal governments could be compensated 
for lands “held by the Indians in common” if necessary for the public interest See e.g.. 
Act of April 25, 1896, “An Act to Grant to Railroad Companies in Indian Territory 
Additional Powers to Secure Depot Grounds,” 29 Stat. 109 (1896). However, even in 
situations where tribes were compensated for “communal lands,” payment of just 
compensation was due to the individual Indian for his individual lands and payment to 
the tribe was deemed inadequate. li See also Murray v. United States. 817 F.2d 1580 
(Fed. Cir. 1987), affi 864 F.2d 148 (Fed. Cir. 1988). When Indian lands were allotted 
under the General Allotment Act of 1887, its provisions stated that the entire beneficial 
interest in the allotment was held by the individual allottee or his heirs, §ee 25 U.S.C. § 
348, as amended by Act of November 7, 2000 (“ . . .in trust for the sole use and benefit of 
the Indian to whom such allotment shall have been made, or, in case of his decease, of his 
heirs. . . [.]”) An allottee ordinarily acquires by virtue of allotment full possessory rights 
with respect to the improvements and the timber upon his allotment as well as the 
minerals beneath it. ^ Felix S. Cohen, Handbook of Federal Indian Law. 220-221 (1st 
ed. reprint. Five Rings Press, 1986). 

Federal courts have long recognized that “vested property tights of individual Indians are 
‘secured and enforced to the same extent and in the same way’ as the equivalent rights of 
other citizens.” Irving v. Clark. 758 F.2d 1260, 1262 (8* Cir. 1985), quoting Choate v. 
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Trapp. 224 U.S. 665, 677 (1912) and cited by Letieau v. United States. 171 F. Si^p.2d 
1009, 1016 (D.S.D. 2001). The United States Supreme Court has twice relied on the Fifth 
Amendment to strike down federal takings of iidividually owned Indian lands under die 
Indian Land Consolidation Act (“ILCA”), 25 U.S.C. § 2202 et seq. In Babbitt v. Younee. 
519 U.S. 234, 237 (1997), the Supreme Court found the ILCA unconstitutional because it 
allowed the taking of Indian lands without payment of just compensation to individual 
landowners or their heirs. Under ILCA’s Section 207, Congress mandated that certain 
ftacdonated lands esdieatto the tribal government but fetelly made no “provision for the 
payment of compensation to those who held such interests.” Younee. 519 U.S. at 239. 
The version of ILCA struck down in Youpee marked Congress’ second failed attempt at 
making such consolidation of lands constitutional. See Hodel v. Irving. 481 U.S. 704 
(1987). In finding ILCA unconsdtutionaL the Supreme Court noted that although the 
consolidation of Indian lands is a worthy goal, such a goal could not be achieved at the 
expense of the individual landowners’ ri^ts. Younee. 519 U.S. at 242. 

More recently, the United States District Court for the District of South Dakota relied on 
Youpee ’s and Hodel ’s reasoning to strike down section 5 of the Sisseton-Wahpeton 
Sioux Act, which permitted small interests in allotted land to escheat to the United States 
as trustee for the benefit of the Tribe. See Dumarce supra. Congress cannot override the 
requirements of the Fifth Amendment. Younee. 519 U.S. at 242. Therefore, the 
Allottees and their heirs are entitled to just compensation for the taking of their lands 
under the Enabling Acts as provided for in the Equitable Acts. Failure to provide such 
compensation to the Allottees and/or their heirs would render the Equitable Acts 
unconstitutional in the same respect as the ILCA is rendered unconstitutional by die 
Supreme Court in Youpee and Hodel . 

B. The Eaintable Acts Provided Additional CompeiisatioB for Allottees 

Individual landowners owned the majority of the lands taken by the United States to build 
the Oabe and Garrison Dams. At the Standing Rock Sioux Indian Reservation, 
approximately 46,000 acres (or 82 percent) of die total 55,994 acres taken by the United 
States were individually owned. In the case of the Three Affiliated Tribes, approximately 
90 percent of the total 156,035 acres taken by the United States was individually owned. 
At Cheyenne River, approximately 46,316 awes (or 44 percent) oftiw total 104,420 acres 
taken by the United States were individually owned. 

In enacting the Equitable Acts, Congress acknowledged that the compensation provided 
by the United States in earlier statutes did not satisfy the Fifth Amendment’s “just 
cornpensation” requirements because the earlier amounts were grossly inadequate. The 
awarding of additional compensation is mandated. The Supreme Court in Phelps ruled: 

Moreover, it has long been established that, where pursuant 
to an Act of Congress private property is taken for public 
use by officers or agents of the United States, the 
government is under an implied obligation to make just 
compensation. That implication being consistent with the 
constimtional duty of the Government as well as with 
common justice, the ownpr’s claim is one arising out of 
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implied coiittact, . . Acts of Congress are to be construed 
and applied in harmony with and not to thwart the purpose 
of the Constitution. The government’s obligation is to put 
the owners in as good position pecuniarily as if the use of 
their property had not been taken . They ate entitled to have 
the full equivalent of the value . . .at the time of the taking 
paid contemporaneously with the taking. As such payment 
has not been made. Ipetitionerl is entitled to the additional 
amoimt claimed. 

Phelns V. United States. 274 U.S. 341, 343-44 (l926Xaltfaough compensation was 
provided under federal legislation for the requisitioned use of private property during 
World War I, property owners had a right to additional monies if the federal government 
did not pay “just compensation” in the first instance). The number of acres referenced in 
each of the i^nitable Acts - which were meant to provide additional mandated 
compensation - clearly included the individual landowners’ acreage taken in the 1950s & 
1960s. 

As both the Tribes and individual landowners know. Congress set up Recovery Funds in 
the name of the Tribes, with the interest to be disbursed through Tribal Plans submitted 
separately by the Tribes and approved by the Secretary. Although the Equitable Acts 
prohibit the distribution of any compensation as per capitas to the tribal membership, the 
Allottees submit that the payments that would be made to the allottees would not be per 
capita payment but would be payments for just compensation as required by the 
Amendment of the United States Constitution. 

Although per capita payments were made in the initial disbursement of funds for loss of 
lands and related losses resulting fiom the dam and reservoir projects, no such payments 
are provided in the Equitable Acts. Section 3506 of the Equitable Act for Fort Berthold 
and Standing Rock states that “[n]o part of any moneys in any fund under this title shall 
be distributed to any member of the Three Affiliated Tribes or the Standing Rock Sioux 
Tribe on a per capita basis.” 

The canons of statutory construction requite interpreting statutes to avoid 
unconstitutional results. See e.e.. NLRB v. Jones & Lauehlin Steel Coro.. 301 U.S. 1, 30 
(1 937) ("As between two possible interpretations of a statute, by one of which it would 
be unconstiturional and by the other valid, our plain duty is to adopt that which will save 
the act."); FTC v. American Tobacco Co.. 264 U.S. 298, 307 (1924)(Supreme Court 
refuses to attribute to Congress “an intent to defy Fourth Amendment or even to come so 
near to doing so as to raise a serious question of constitutioiml law.”); Plaimed 
Parenthood of Mid-Missouri & E. Kan.. Inc, v. Demnsev. 167 F.3d 458, 463 (8th Cir. 
1999)(“We interpret statutes to avoid serious constitutional problems, so long as the 
statutory language is fairly susceptible to a constitutional construction.”) Accordingly, 
choosing to interpret the Equitable Acts’ “per capita” references to both refer to and 
prohibit the payment of just compensation to individual landowners produces an 
impermissible unconstitutional result. Furthermore, the Secretary has an obligation, if 
not a duty, to interpret the Equitable Acts in a maimer that allows the Acts to be 
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constitutional. The Secretary can require the spending plans submitted by Tribes to 
include a plan to justly compensate the Allottees and/or their heirs. 

Payments to individual Allottees and/or their heirs whose lands were included in 
assessing just compensation in the Equitable Acts, are not considered per capita 
payments under the plain meaning of the term. They would not be payments made to a 
Tribe’s general population based on tribal membership, but would be made under an 
equitable distribution based on ownership of lands actuaUy taken. It is unconscionable to 
infer that Congress intended to compensate the Tribes alone believing that the just 
compensation owed to die Allottees and/or their heirs would be fidfllled by the benefits 
received, either directly or indirectly, firom tribal programs funded under the Tribal Plans 
approved by the Secretary. Based on the facts leading to the passage of the Equitable 
Acts, it is evident that Congress intended to provide just compensation for the Allottees 
and/or their heirs as required under the Fifth Amendment The simple fact remains that 
should the per capita prohibition be applied to prevent such just compensation, the 
Equitable Acts will be rendered unconstitutional. Likewise, if the Secretary does not 
require the spending plans to include a program to justly compensate fiw Allottees, the 
Equitable Act will be susceptible to constitutional challenge. 

C. Secretary of Interior is Required to Compassate Allottees and/or thrir Heira 

With reflect to the existence of a fiduciary relationship between the United States and the 
individual landowners, “[t]he law is ‘well established that the Government in its dealings 
with Indian tribal property acts in a fiduciary capacity.” Dumarce v. Norton. 2003 DSD 9, 
2003 U.S. Dist. LEXIS 14789 {D.S.D. 20031. quoting Lincoln v. ViEil. 508 U.S. 182, 194 
(1993) quoting United States v. Cherokee Nation of Oklahoma. 480 U.S 700, 707 (1987). 
“That fiduciary duty ‘extends not only to Indian Tribes as governmental units, but to 
tribal members living collectivelv or individually, on or off the reservation.” Dumarce. 
2003 DSD at ♦p27, citing Loudner v. United States. 108 F.3d 896, 901 (8“* Cir. 1997). 

See also Little Earth of United Tribes. Inc, v. HUD. 675 F. Supp. 497, 535 (D. Minn. 
1987), amended. 691 F. Siqjp. 1215 (D. Minn. 1988), ^ 878 F.2d 236 (8th Cir. 1989), 
cert denied. 494 U.S. 1078 (1990). 

Second, controlling precedent also establishes that “a fiduciary relationship necessarily 
arises when the Govesnment assumes such elaborate control over . . . property belonging 
to Indians.” Mitchell II, 463 U.S. at 224—225. This relationship need not be exfaessly 
implied but, rather, it can be found where all the necessary elements of a common-law 
trust are present: a trustee, a beneficiary, and a trust corpus. Id at 225. The Mitchell II 
Comt held: 

where the Federal Government takes on or has control or supervision over 
tribal monies or properties, the fiduciary relationship normally exists with 
respect to such monies or properties even though nothing is said expressly 
in the authorizing or underlying statute about a trust fitnd, or a trust or 
fiduciary relationship. 

Mitchell n, 463 U.S. at 225, citing Navaio Tribe of Indians v. United States. 224 Ct. Cl. 
171, 183(1980). 
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In the present case, the Secretary has assumed substantial control over the distribution 
and use of trust funds established by the Equitable Acts. Trust funds are held in the 
United States Treasury Department and invested in government securities. The trust 
hinds are not merely managed in trust, but actual distribution of the interest subject to an 
approval process that the Tribes must undergo as a precondition to receiving any 
distribution. For example, under the Three Affiliated Tribes and Standing Rock Sioux 
Tribe Equitable Compensation Act, Sections 3504 (a)(2) and (bX2) mandate that the 
Secretary shall make annual payments to both Tribes “for use for educational, social 
welfere, economic development, and other programs, subject to the approval of the 
Secretary.” Sections 3504 (aX4) and (bX3) also provide that the Secretary shall not 
distribute any part of the principal of the fiinds. By taking such elaborate control over the 
use and distribution of the trust funds set aside as compensation for the loss of tribal and 
allotted lands, the government has created a fiduciary relationship between itself and the 
Tribes, as well as between itself and the Allottees whose lands are addressed in the 
Equitable Acts. 

The Tribal Plans are necessary for the Tribes to outline how the funds will be used for 
education, social welfare, economic development, and other programs in accordance with 
the provisions of the Equitable Acts. Yet, none of the Tribal Plans approved by the 
Secretary have taken into account the equitable distribution of funds required to justly 
compensate the Allottees and/or their heirs for their losses from the United States’ 
takings. By allowing the Tribes to use and distribute funds, derived in large part from 
the taking of allotted lands, the United States has breached its fiduciary obligation to the 
Allottees and the Secretary must require that the tribal spending plan include a plan to 
justly compensate the Allottees. For the Secretary to allow the Tribes to continue to 
spend all of the interest income would render the Equitable Acts unconstitutional. 

y. CONCLUSION 

The members of UMRIAA have suffered admitted and indisputable wrongs at the hands 
of the United States. Their Claims, however, have far more than moral authority. As 
demonstrated herein, these Claims have substantial legal validity and would subject the 
United States to lengthy litigation in federal court if not addressed. The Allottees are 
likely to achieve substantial vindication by the courts. In lieu of this dispute, the 
Allottees and/or their heirs seek the assistance of the Secretary in resolving these Claims 
by ensuring that the Allottees and/or their heirs receive the just compensation they are 
entitled to under the Equitable Acts. 


Respectfully Submitted, 

THE MEMBERS OF THE UPPER 
MISSOURI RIVER INTERTRIBAL 
ALLOTTEES ASSOCIATION 
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United Slates Department of the Interjoi: 

"“.''F’iPpr: 

Oh! K 1* (51- J-HH SO! ICI fOk 

WashingititB, IJ.C. ‘ - ; • . 



Thomas W. Fredericks. Hsq. Oil i B .?00t 

Fredericks, Pclcygcr & Hester. 1I.C 
1900 Pta/a Drive 
Louisville, Colorado 80Q27 


Dear Mr. Fredericks: 

This responds to your letter to Secretary Keropthome and Petition for 
Compensation by the Upper Missouri River Intertribal Allottees Association (UMRIA.^) 
(both dated July 13, 20()6). The request for compensation for allottees grows out of the 
Pick-Sloan program of dam and reservoir piojects. which displaced atrcclcd allonccs in 
the 1 940’s. You request that the Secretary approve and authorirc compensation for the 
aliotlees as allowed in the Tribal Plans and authorized in the Equitable Acts. 

The Solicitor's Ollice, Division of Indian .AfTaiis, has been asked to review the 
Xolicc of Claim and Petition for Compensation and respond to your request. If j<ou have 
any questions, do not hesitate to call Tom Bartman (202-208-4361 ) of this ofTice. 

Sincerely, 



Division of Indian Affairs 


Ce: 


Michael Olsen 

Principal Deputy Assistant Secretary Indian Affairs 
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Pmfaco. Tti» Standing ^ick Sioux Tribe (the Tribe) seeks to gain contpensatiDn part^ 
vrith ttte equHabte compensation Congress prbtrided the Ch^enne River Sioux Trite 
(CRST) for the Oahe dam taking with Public Law No; lOS^II, 114 Stat 2365 (Nov. 13, 
2000). The Tribe requeiried Robert McLaughlin ConsuRing (RMC) detetmlne an 
adjusted compensation value for Its economic losses resulting trom Oidr Oahe riam 
taking which would achieve parity with CRST losses from the same hnpoundmenL 

The Tribe, assuming this amount would result in e higher number, and not having been 
awarded additional compensation even near their 1988 compensation requeat 
flunffoere, would move to seek addifronal and final compeneation from Co^ress for 
resource toeses incurred because of the Oahe dam. 

following the above, the Tribe contracted with RMC to provide a parity atmlysis report 
compatible with the 1994 CRST Economic Loss Report (CRST Loss Report)' that 
would support a tribal request for parity compensation before Congress. 

The following report is made-up of four parts. Part One discusses the background of 
the Tribe's continuing eiforts in seeking econon^ reoavety for resource losses. Part 
Two reviews several te^nlcal issues whi^ need to be aj^led so that an equitable 
compensation frameworic can be achieved under Just compensafron. Part Three 
establishes technical criteria which need to be revised by the Tribe to align its parity 
requested the CRST Lobs Report - foeaeare: 1) the use di mi appropriate 
capitalization rate and 2) a compatibie and consistent valuation estimate for 
crjosumers' surplus values. Part Pour presents RMCs psrity analysis that matches toe 
methodology and analysis utilized by RMC in calculating toe Cheyenne River Sioux's 
resource losses resulting from toe Oahe dam. Since, fbr practical purposes, these two 
tribal takir^s («• toe Oahe dam were consWered by law and by toe Government as one 


' RobertW.M(4*®t#i,>U«^«teofeeOBOOT/eI.i>»»R«»offfi>pf«»nlJUK<»r«(MBi»wnd» 
ChayenmfWtrSlQUxTraatorthmOtihaDam. Sden, NO: Robert kteLaughlin Compare. Juftr 1094. 
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appre^l unK and in factvvere in the same trade area with conttguotw land areas, the 
parity analyte is conclusive. 


Badfgrotmd to Economk Loss Recovery and Parify 

The Tree's pursuit to establish credible econonvc kas astmatas lor tta htghiy 
producflw bottnniand resources along the Mssouri river began in early 1966 when the 
Tribe asked the Robert ktetaughlin Coti^jany (RMC) to provide a prellniinaty analysis 
for those lo8s» for rerriew by Garrison UnR Joint TribsJ Advisoiy Comti^ee (tte 

JTAC) established by the Secretary of the Interior, Donald P- Model, on May 10, 1985. 

RMC comptetMi B preHminaty rep(»i^ AtmysisofBctmomIcLossResuUngnromLmMh 
Taken trom the StaxUng Rock Sktux Tribe for foe Oahe Dam (1986 Loss ReporQ’ in 
/>4srill986. The 1986 Loss Report was presented to the JTAC in May 1986. Tha19S8 
Loss R^ort comriuded there existed a substentM addMonal compensation due the 
Tribe for lands taken for the Oahe impoundmenL UbSzing cost-benelit analysis criteria 
to aMabllsh economic lose, RMC caMated, as of 1986, the govemment owed the 
Tribe an additfoitel $342.9 mRlion hi con^nsatton. 

Upon review of the 19Efo Loss Report and a companltMi report for foe Fort BerthoM 
Reservation, foe JTAC found foata ran^ of addRionai compensaten wes due foe 
Tribe from foe Oahe taking. In foe Exeeufors Summary from their report Final Report 
of the Qatrieoa UnH Johrt Tilbal MMaory CotnnMme (JTAC Firm! Report), May 23, 
19ffi, they said; 

It is clear that foe trfoea dearfy ware not rsinpensatedln an amount 
derived from a methodology vifolifo accounted far foe umque 
circumstances and values taken from foe tribe. The Committee received 
tefonony from two eixmonde experte who utBiied mefoodologles 
designed to account for those unique circumstances and values. Ub'llzing 
both formulas for foe Standirm Ro^ Reservatfon results in conqiensation 
dtm between $181.2 m'ffion mid $349.9 ndiion. ITie tobe can be 
compensated only by determinfng the value of interests taken by using a 
formula such as that prodded by the economic miperte. The 
comperwaffon. In any event, shouUnotbe less than the kmer 


* Robert MdaugTifin Company. AnalyttbiefEcononiltLeualiasulUng/nmLmtbtTtkitt IhvB 
lh» Stmidlng Pack Staux Tribe Sir On Oalm Dam. Solen, ND: Robert McLauabItn Company, April 
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amount dh^emlnmd by tha formulot (emphasis acided).^ 

For Standing Rode, the JTAC recommended range for additional compensation was 
between $181 .2 miitlon and $349.9 million representing dilferent estbnatb^ 
calculations from the two economic reports by Cummings and Md.aughlin respectively. 
Tlw difforenoe between the two numertcal results imiicBles how dtiforing applications of 
non-maitet pricing tedrniques can result in a range of valuations establisi^ values 
for resources tbregone.* 

Or. Cummings report Jtisf Oontpenselfon for lands Talten front the TIMee 
AffiffiMsd Tribes of foe Forf SertfroWReseivatfon forlfre Ganitofl Dam 
(Cummings report), utilized an approach which found ‘friir marfeet value' inappropriate 
when vaiultrg liibai resource Iossm, turning instead to prindples and standards of 
'social accounting* which accounted for a loss of the Tribe's resource economic base.' 

In February 19%, Joseph P. Katt, Professor of Political Ecortomy, John F. Kennedy 
School of Government Harvard Univetsily, renewed the Cummings Report and the 
1986 Loss Report raising several poinia regarding the 1988 Loss Report’s analysis. 
Professor Katt stated that 'the RMC approach is the mote correct of the two*. However, 
Kelt questioruMi some of RMC’s calcuiations for loss.* 

Following the Katt critique, RMC revised its 1988 Loss Report RMC, In its response to 
a review in May 1 991 by the U.S. General Accounting Oflice’' (GAO) of the RMC and 
Cummings rep^, darified: a) the discDimt rate employed In the 1988 Loss Report and 
b) a singular inappropriate damage cafoulation. These were the primary Issues raised 
by the Katt assessment These ad^stments resulted in a revised economic loss 
calculation of S272 minion as of 1^.' 


^ The Garrison UntiJoftS Tribal Advnoiy Committee, Fimansparr of SwemfoMlAiItJotsr 
TriMAtMmKyCoimMmi, USOI, BIA, BMIngs, Iriontana, Mey 23. ISSe. 

' Nole:Or.C«imnitir8iepottprovldaOseverd|jffBFents3tciSallansss*dt»naSvasfbr)uet 
cximpenaatton* for ttw Fort Barthold loaa, all of whlcti dllTareci edmUenUy. 

’ l?ona>dG.CumRilnss, Just Compencittan for Landis TsSan from tea ThnaAffilMadrrteas of 
As Fort BatthoM RoaotvaOootornio Gttrbon Dam, Rasourcs Managemsit Assodalaa, 
Albuqueique, NewliSexioo, November i9S4. 

* JosaphP. KNt and rteryNelsan, Memorandum to Charles Murphy, CaundtMembeis, Everett bon 
Eyes, Re; the RMC Report, F^niaiy S, 188B. 

’ IMtedSliSesGaierslAcccRjrAt^Oflioa, bKHsnfKUiesrCoirtpensatftHiClafiirsAnafysds 
Overstafe Economfe Losses, GACyRCEDai-77, Washtnslon, D.C., May 21, last 


Aidfim tssus^ p.'IS, letter ftora RMC to GM3, March 6, leei. 
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In December 1997, RMC revised ttie original 1986 Loss Report to reflect rile above 
change in loss calculations, in ttte revision preface, RMC stated: The attached 
updated ELR (Economic Loss Report) reflects Mstoifcaiiy correct revisions made prior 
to ttie decision Cot^r^ to ^blish a tn»t fltnd awarding Starvling Rock additional 
financial compensaflon for the destruction of its lands for the Oahe prsjecri.' The 
revised report used the 1990 $272 million as the economic loss prior to the passage of 
P.L. 102-575, estaUishing a fonded endowment for the Tribe In the amount rri $90.6 
million. 
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Economk Princhaha fyrEftabnshIna fJothtmikM Resewim Vakiatton Criteria 

A brief merwew of principles applied in establishing an economic loss valuation It the 
sufajedi of this section. Values for certain goods lost from the impoundment were 
relatively easy to estimate. For example, goods derived from cattle or crop production 
had ralws etiablished ushg contemporaneous market prices. Basettie pitecs for 
such goods vwie determined by finding current market prices for foe good at the time of 
the taking. Other goods that tribal members uttltzed were classKed as noit-market 
goods and me murfo more difficult to value. Since many goods of the mme tradibonal 
Indian economy at that time fell into fois category, ftMC viewed it as importard to 
attempt to value these goods. 

Basic principles employed to esthnate such resource values are reviewed below.’ 

For purposes here, we reterred to Indian non-market resource goods such as lost to the 
Oehe dam as tredMonaf economfc goodk. Soma of the traditional economic goods 
under study with both the and 1966 Loss Reports ware wHdlifo, wild fmK, and 
medicinal plants. Tradibonal economic goods may be consumption or non- 
consumption goods. Most of the goods under study by the Loss Reports were 
tradHionaily consumed, making their value economically as well as culturally significant 
to kfoal members. 

These goods, for foe most part generally tell into a non-market goods category as foeir 
prices were and ate not determined by marketplace acthritiaa. This makes the 
determinafion of foer value to the Tribe and sodety a great deal n«ire difficult to 
estimate. It is the purpose of this secdon to discuss how such consumption, non- 
market goods can be valued. 

in a simplified, emerprfoe economy with a wefl established marketplace - prices are 
determined by the interactive retationshki between informed wISing sellers of a 
resource and informed vwiflng buyers. Bids are made and negotiated and prices are 
settled upon.^ Prices change as supply and demand for goods and services shift in 
this marketplace. Numerous factors cause supply and demand to shift such as Input 
prices, consumer preferences and prices of sutetitute goods. 


’ ASorSed from an earlier RMC valuation report 

Buyers or selteisuAI often consult vdthrmJTessionaj appraisers to bnprovs their undertlwKlItg of 
price and gain more peifeiS infbnrwtion, respectively, esped^ when assets maiketed are a^nWeant 
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The process usually works well for private sector free eirterprisa'', providlr^ a 
reasonabhr fair and equitable means for exchange. In general, it is the basis for 
exchanges of goods and assets from flea markets and shopping malts to multi-blilion 
dollar deals transacted bt Intemafonal goods and resource madoMs. 

For the above market transactions, financial analysis - although it can become quite 
complex depend!^ on assets and contracts involved - provides foe tasb for making 
deerskins for valuatkm of resources. Where an asset or resource is to be employed for 
oommeicial or btnlness purposes, tie value Is piimarHy determined by its capacity to 
contribute to income generation and net income in society. Assets or resources that 
contribute positively to final net incoma result in both productivity for society and 
consnerdd earnings for asset owners. 

As such, marketplace prices underpin cortvnercial transactions around the vinrid. The 
evaluatton of prices for resource assets would be lelailvely unclouded if afl kansactions 
were made-up ofprtvate-sector marketplace assets. However, this is not the sttuaflon 
with special classes of Investment, i.e. a pifolic investment in e large scale water 
development protect that impacted unique classes of tribal go^ and non-market 
resouroBS. 

if foe investment project under evaluation were sbidty a commercial project, flnanctal 
analysis would be applied and adequate. However, sinoe the investment under 
consideration, the Oaha dam, was a public investment that displaced unpriced, 
traditional economic resources; economic values based on derived prices'^ rrow are 


" In sodelias where mailuts and protected ownership exials for assets (exduave end dhrisiUa 
goods) there ara variola eatagortas of non.e>cc)ualve and noHlIvMble goods that are not marketed for 
IndfvliSiai ownaisNpi. Theaa goods and resoureaa are called non-rival or pu^ gooda fflandatl 1887) and 
have been placed generally outaKtaor the martcat pricing system. Such goods Include air, water In 
streams and lakaa, and categories of wildIHe, tlati and cert^ habilala. 

“ J.PricBGemnget,eauiomieAHafytbo/AgrtaiHtin/nt^clt,2r*&t.,(Vi/tiridBanl(,BD 
Institute, Johns Hopkins Unlveislty Press, 1880). Gettlngerdenneaonetypeorderivadpiiceasan 
efficiency price; *an economic value used In economic analysis that itetecis the (uuiarfuiillty cost or 
valueinuseoragoadorselvIoBUsedcTproducadtyapn^ kmaybeamwtotprteeorashadow 
price. Efficiency prices are the values used in economic anatysla whan Ihaot^ectlve Is to maximize 
Narional Income. Heriite, aoinomte analyste dona using effidency prices Is somellniea caSed effiCkiricy 
anaiysR Whan the ot^crive of a pn^ is aomeihlng other than nsBonal tecome (_ savings 
obj^es), the efficiency pftee may be adjusted by an appropriate disIrtbuflonweighL'' Nafional Income 
objectives mare, in part, the basis for the Oahe prcjact InvestmenL 

Andher rescxflca econenrist, Reniteif, States that for goods that an not priced (miHnarkti} such as 
anvironroeniat resources, the economic analyst must esHmate the appropriate Hicksian compensating 
measure of value. For rnany goods, he says, •raatkets may provide eonEldefiSblein<#reollnfoiTOa«ori. 
The ana^s task is te extract aid interprte this infbnnatfon, a task Uwt i^en requiies censiderabis 
n^ght and Ingenuky.* 
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ImportanL With economic analyte, prices reflect sodai and Individual economic 
vait^. Such ad^jshnents in prices have been termed 'shadow*, "acctHinting' and 
"efficiency" prices ” 

Various methodologies have been developed over the years to address the valuation of 
costs and beneffis under such drctmvshinces. 

Large scab infrasbucture projects like teige main-strean dams are not inveshhents 
undertaken by the private sector. Such projects are too costly to finance privately witti 
relatively low or negative financial rates of return. On the offier hand, such prpje^ 
may bring significant acottomic benefits to society through fkrod eontnfi, pMwr 
generation, irr^afion developtnent, water devebpmenL and recreation benefits. 
Economic ana^ste can demmsirate such positive conlribuSons to society. On tee 
other hand, costs to socbiy must abo be esfimated accurately for economic analysis to 
contribute to equitable and effidmA dee&iom. 

To derive benefits and coate ao pubDc dedmm makers could caRy»re, teiriy, tebms to 
society, an evaluation technique waa developed catted coat -benefitt aatl^bt or CBA. 
n w% appfied. in Ks eatlbst format, t^ tee U. S. Amv Corps of Engineers (Atnv 
Corps), tee Bureau of Reclamation (BOR) and ofiier federal agendas to evaluate large 
publb wcsks projects Including watm- projects.'** 

Since tee 1S86 Loss Report foorsed on itt^ds stemnung fiom the construction of the 
Oahe 0am, the following commente will be in the context of this project As with 
prindples fCM- private SMtor financiai anafysb, CBA requires Rs own ptindptes and 
standards to adequately estimate benefits arte coste. 

The application of CBA focuses on tee datetnrination of sodai goods and sodai tosses 
resulting from a public project's implementafion. These categories are analc^ot» to 
finencial revenues, expeises, and profits found in private enterprise analysis. For 
CBA, the categories are social benefits and opportunity costs** and net benefits to 


* GfHInger<(8te«'‘fothestridtt<tsei»,asliaclCMiprlceteaiiypricBwhlclt tsnQtarnart(e(t)itee.but 
the term usually afso caRies the connotBljcin that it Is an ssttinate of the economic vsftJB or the go^ or 
servloe tn miaslion....'' p. 243. 

'* OttoExslein. Wati*lia$ottKtDm^pitmnt-V>»eeonomle*atPn4^Etmluieoii. 
Cambridge, MA: l^srd University Press, 1SS5, pp. 274-279. 

GIttInger delates orWRTtlMriY COST ae The ben^fni^inB by using a scsioe resource for 
one purpose Instead of for Rs next best ailemaUve use. For example, suppose a former produces both 
wiffiat arid com but appHes alt Ns availaMe ferfittzer fo Ms com, he wxAl reduce the valiie of his wheat 
production srmewhat, but he might gain a Mgher value for Increased com production. ThevalueafNa 
wheat protfodloit forgone wodd be the oppommlN cost d the farllllzaruseid for com production. Inthia 
example, therefore, the opporturAy cost is MAfoSavAi. VALUE PRODUCT of the fertlltzer in He next 
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Opportune costa, in ttie Oahe Dam case, are those asset values foregone by a tribe 
when its resources were removed from the tribal resource base by the river's 
impoundment Many of these assets were urrpriced consumption goods, which had 
significant use value to tribal members at toe time of the tak^. 

With tribal non-market ^xxis, it has always been difficult to e^blish piieeB. This is so 
because price information In Indian coun^ has been scarce. Many of the resource 
goods in guesfion with the 1 986 Loss Report stiKlies were traditionai consumptive final, 
non-maricet priced goods with no easy altemattve use to establish prica levels. Such 
condittons require toe adoption of altemative initerion such as confingent valuation - 
method (CVM) using *wiinngness to accept or pay* data to establish estimates.^' 

The Army Coipa Irudaquately valued tribd resourcea at the time of the takina, 

Includlra vatoes for fish, wildlife, and medicinal pianta and toeir respective habitat 
losses,'' AHhough the final outcome may have been the same with adequate CBA, La., 
a completed dam, toe Tribe would have been provided adequate just compensation tor 


beat Wtematlwe use. lna|)erfacHyconipetHlvaniiif1ce(wfisi«tlwi«S(Sinstvbuyatstnisellcra. aBoC 
whom have partoct Mbmislion, toe MARKET nUCC wS equal te nwiSinat vafcie product of an Ham 
and VMinaitcat prica, opporturitoroosL and maigitnl value product wW si be equal. In are antacpriH, 
net beneM, or piM, ba mnimbad when Via uaa of an Input I* acfustad to the tx)M atoara lit 

tnwginWvalUB product is equal to 8 b opportunre coat inprDiactevaluaaon,tortoBflnandala>)alya>Bthe 
oppoitunitjr coat of spurctia^ Input is alwrealtsniarlMt pries; tnECONOKIOANALYSIS.Itie 
oppcdunRy cost or a purehsssd ir^ is aiwsys eltosr Its maigiiial vakie product bi Its bsst norvpmiset 
aHemsVve use. If tor arrERMEEMATE goods snd servioBS, or Us KU.(IE «r USE (as measured ty 
IMUIlW3W^n}PAV)lfltisaRrMX.ow)dorseivlca. Sines price ewrusl to n»glnalvalua product 
b) a pet1at% compedtoa niartist. Hi economic ansiyals If an hpul Is purctia^ to a rassorabiy 
compeUUva msckat toe price hr St least an InWal asSfflats of toe mergtoal vaftie product or lha Input and, 
hence, ofHt opportunity coat If, bacausa of matoellnipeilaclions or OTHER taasona, the marfcet price 
or an Input does not ctosety approxiniala the maiBtoal vslus product In He nasd best altematlvs use, the 
maisinal value product is ssilnisted direclly. and that esSmsIe becomes toe SHADOW PtbCE of toe 
Hem. Tbsconc8p|afopportunliyGa8tbscomsntaneorRRaiECrA/ltU.yslSandlsaiecenlial 
conc^ undsrtying valuation of proiect Inputs. 

” MSHtognsss to Rap >• toe amount caraumers me prepared to pay for a final good or service or an 
estinatocrtheV^toretoUwfCmitoser). WSfin^iess to Accept is what an owner to prmamd to accets 
for toe loss cf the good. 

” See: Anabrete of ECamMnie loss, 1B8S, 1697. RMC found the 1 690 economic toss value owed 
ihaTribeto be $271,502,000. Congress, in 1693. provided the Trfbs wtth addWmal ccritocnsailon In the 
amount of S90.6niiUlan for Rseconorrsc losses. TheshorttofilncompeneatlantolheTiittowas 

appro)cimat^S183niinfon. to 1660 doKms, after the addtfon^pren^ Mcha^ L Lawsonto Otommsd 
/nonane the PtekSlomn Plan and the Ulaouri Mver Stoux, 1B44-mO, thoroughly reviews the entire 
history 0# ths U.S. Iddt^ cf Indian homelarKfe for toe four main stem danw alorq the Missouri under the 
so callBd Pick-Sloan program. 
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its economic lessee incuned. 

Like cases Where pn>|ect financial evaluation are marginal 'm (he commercial world, 
there always erdsbi die temptation, where political pressure is signifleatA, to not identay 
all project costs completely. This is done, one supposes, to enhance prospects for 
prefect approval. V\tt»n tM occurs in private sec^ tavestment analysis, bad or 
fraudulent outcomes often result For this reason, federal regulators Hka the Secutiiiet 
and Exchange Consr^ssion (SEC) and other regulatory or law anforesment agencies 
operate to protect the ptMIc from felse daims and other financial violations. 
Unfortunately, with the Pick-Sloan water projects, underesllniates of true costs and 
overesivnatea of project benefits were reiadvely easily disguised and overlooked. The 
public, and more impottantly, affected parties ice the Tribe, had to rely on the integrity 
project analyds. In die Oahecase.lt was the Army Corps. The Army Corps vws 
mandated by law to accurately estimato values fi>r project benefits and costs so project 
Impacts would be correctly fetorpreted. This did n^talce place (McLai^iBn, 19M). 

If a public prcject Is not evaluated eoneetJy, the probable raauit wUt be a dislortten te 
the economy caused by the Improper ana^is. Bad pnyecis can be consbucted with a 
secondary effect of removing scarce resources ftom sodeiy at costs greater than 
otherwise stated. If true costs are pervasively distort^ fer public prt^ecte, negalive 
economic or societal impacts could result over fime. 

Other costs may also result from the Implemerrtation of a public project, such as harm 
to the natural or human environment or harmful Indirect damages to indhridualB and 
communities (social costs). Damages to tribal cutturat resources ware also directly 
related to the Oahe projerk and thus far have never been adequate^ evaluated.'* 

The above brief description of CBA Is intended to assist the reader, not ferriiar with . 
CBA, understand in a general way principles uWIzed to estbrrate values for resource 
impacts incurred by the Tribe resulting from the Oahe project'* Additional infermation 
on CBA can be ftnind in any library that contains resource economics Oterature. The 
Department Agricultural Economics at North Dakota State Univer8% has devetoped 
a summary paper on the subject Report No. 201, (SukMIUM fbrBeoaowle 
Evaluation ofPuMeSaeUttWatarRasourcaPioJaeta, which can serve as a 
practical introduction to the application of CBA as H applies to water projects. The 


" Note: Although aodal costs were not addressed In the Loss Report studies, such Impacts am 
msjor and should tw ^ipralsed by the Anting Rock and Cheyenne River Sioux Tribes in the rutura. 

For a fundsnental eariy wxt on oostAimetn aralys^ see; Ed, Mtshan, Econondbs for Social 
Oaeiclons, Bamenta of CoatSanmlHAnclycIc, <New Vattc Piaeger Pubilshos, 1873). 
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reports authors are Randall S. Anderson, Jay A. Leitdi, and Cliff R. Fegert^ 

Central to CBA is the determination of public benefit compared to injblic cost If a 
diange in an economy has a positive effect R te called a Tateto-imiHOveinenf . 

Such an economic change will produce a situation in society wMch results in a sum of 
social gains that is greater Hian the sum of social losses. To measure the gahts or 
losses from a pwticutar economic action, the analyst cat estimate the increase or 
reduction in an economic condition and measure consumenf surplus resutfing from a 
partfarular economte Intertmrtfon. 

The resource economist, Alan RandaU, defines the main princ^le of CBA as a test frtr 
“potential Pareto-improvemenis-" He states; "A potential Pareto-lmprovement (PPI) is a 
change that could make, after compensaSon, at least one person betteroff and noone 
worse off ‘If there were sufficiertt gains to corrytensate all ioseis to tite extent of their 
self-evaluated losses and still have some gains remaining, the dtange would be judged 
a PPI."** 

When the Army Corps catcuteted economic benefit for the Oahe project, they estimated 
the potential future costs of flood damages to tewsr basin areas without the Dam. 

These costs became project benefite «nlh tee preset in-place. The testdUng benefit 
was an improvement in the economic condition of the lower basin states and Hs positive 
value was esthnated in il» CBA equation over a sitemn of years, the projects life. 

To iitustrate how consumers’ surplus can result from a project, recreation benefits can 
be studied. The Oahe project created several rm^or reereaflbn areas, especially on the 
reservoir’s Hast side ulider federal and state control. 

Recreation is a benefit to those who previously had no or iimtted recreational 
opportiinte'es before the project As the result of the pttelic's Investment, these 
residents, over the stream of years of the project's life, will benefit by having access to 
substantially increased recreational opportunities. 

Professor Jay A. Leitch gives the example of the value rff public recreaUonat 
opportunities where participants pay user fees for use of the fecilities. However, this . 
amount may reflect only a portion of what the beneficial users would actually be vdlling 
to pay for the recreation benefit The difference between what coi^umars must pay in 
tee market and what they would be' willing to pay is consumers' surolus . Thus, one 


” RandafI S. Anderson, Jay A LeHch, and CIHf R. Fegart, GaUeSnax lor Etxamnfk evalvatlan of 
PubBc Sector Watar Beaooica Pmjacta, Agricultural Hconomlcs Report No. 201, DepartrTwnt cf 
Agricuftural Economics, North Dakota State University, Fargo, Norte Dakota, May 1SSfi. 

Alan Randal, Resouice Economfra (New Votic John Wiley S Sons, 1987), pp. 234-235, 
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possible estimate of the total social benefit of ttie recreational opportuni^ » the vaiue 
of the recreatton user fee |tius consumers' surplus.”^ 

On the other hand, if a resource Is entirely eliminsted by tire impoundment, a reduction 
In that good's conswnets* surplus vttiue has also taken place. The ralue cdthe good 
plus Its consumers* aurplua value will be the opportuni^ cost of the removal of the good 
which is then fedored into tite CHA calculation as a cost when no other mark^ based 
price Mormation Is avallabto. 

The Oaha Dam was historically justified on this basis and not entirely on a direct 
revenue basis sudi as elecbical power that would be sold to pidriic or private 
consumers. As many government planners have agreed, CBA has proved a valuable 
metiiod to estimate a project's overall value to socia^. H is accepted that projects wHh 
financial and social bendife beyond all financial and opportunity costs of a projed can 
result in an overall social fcnprovemenl 

If prqect opportunity costs or social costs are hidden, distorted, or otheiwlsa not 
included, then a potential government action can also distort the CBA outcome, raising 
serious questions about the public policy validly of a decision to invest In a project It 
is, espedaRy for those who are potentially negatively Inmacted by a project, important 
to ascertain that benetitt and costs are estimated as accurately and evenly as possible. 

Economists have cautioned' CBA practitioners that evaluation techniquea must be 
consistent if an analysts is to satisfy foe ecotwmic prirttiples on which it is (Kemlsed. 
Practitioners are required to estimate values accurately and completely on the benefit 
side as vwA as the cost side.” In the case of the Oahe Dam proj^histocy has shown 
that the Army Corps, in particular, transgressed CBA principles In fUndamentel ways 
With rsgatdto costa incuned. 

Once costs have been established for resources foregone, in this inste.nca tire sacrifice 
of tribal economic or other private resources, then compensatory alternatives for such 
resources can be consider^. 

The sum of ^se economic costs reflects true costs of foe project to society. In order 
to make a tribe wfoote for Rs resource losses, compensatory action is required. 


® op.cit, p at. 

“ CBA is not sn exact sdanos. Alan Randal BOggeste that ptacUcal CBA Is "port eoonomlca, pat 

accounlit^ and part good old'AnWoned detective vyoric. AKofthaevK^nceisseldomavaitatdeinastate 
readily adaptable to CBA. and often some crudai pieces of InTormallon are best kncmn to the parties that 
have a direct Interest in Uio outcocns oT the anaty^* in Indian cotntiy. It Is Impanativa foat a btbe 
demand that alt (x»ts of pubrle p^eds be estimated or accounted for as accurately as possibla becauaa 
the Hstortcal record shows that teken Irxflan resources were not conecdy accounted for. 
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Justification for adequate compensatoiy action Is well established in economic welfore 
theory and law. 

Why were legitifnate prefect costs or requirements not included fo the Ain^ Corp^ CBA 
calculations? The obvious answer is that foe Amty Corps required foe Oahe project to 
be constructed to con^lefe its Picfc-Slosn Missouri River devefopment plan. A readit^ 
of the historical record contemporaneous to the Missouri River dam building period 
deeity shows fob. 

it was a goat of foe Mny Corps to reduce project costs paid for acqidring real estate 
assets wherever possible. To rachet down acquisttlon costs, tha Am^ Corpe liberally 
appllwJ underesttmatkms of real project acquisition costs. The record indicates they 
were not effectivety challenged on economic principles or econonsc justice grounds 
and they had nttla trouble getting their way in Congress although the irfoes protested 
vigorously general Injustice Issues In writing and before Congress during the nheteen 
fifties. 

Even with all of the Anny Corps' efforts to maximize project benefits while dismissing 
project costs, the Oahe project had the narrowest of positive CBA margins of all the 
PIcIc-Stoan Missouri River dam projects. 

Economist E. J. Mishan, London School of Economics, comments on foe importance of 
consistency In estimating beneflia and costs: 


A cosbbenefit analysis Is ralssd on a single erfierfon, that of a potential 
Pareto improvement and this criterion is deemed to be related to a 
provision of some virtual constitution. Even if a political decision were 
made, say, to build a dam, a cost-benefit analysis of the dam revealing a 
net loss would be properly regarded as a valid criticism of the poHtieal 
decision - and the decision could be defended onty by invoking otiier 
considerations, for example, equity or national defense. The 
determination of the value of a projetA or of any part or effset of that 
project, by the political process b either (ec»nomicBlly} arbttrary, or else, 
if it arises from any other consistent body of principles, is in conflict with 
the allocative criterion from which a cost-benefit calculation proc^ite. To 
add figures derived on one principle to figures derived from some other 
principle produces a sum tiiat carries no coherent interpretation. 

The ecoiwndst, as well as the political decision-making body, should be 
aware of this, tf the decision of the latter is to place foe evaluation of ttie 
project in the hands of the economist foe economist must perforce base 
his calculations on a purely economic erSerim. Reluming some parts of It 
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to be evaluated by the polWcal process - which in the first instance 
agreed to be guided by the purely economic evaluahon - Is to effad: a 
deception and sacrifices, meaning on the alter of cprantilicaBon, in onler to 
save face. If the unmeasurable effsd Is compietoly beyond his range of 
reasonable guesses, eo that a dedskm cannot be reached by toe 
economist on toe basis of the measurable data and by reasonable 
guesswDih, he seiVM the public beter by conlessing the truto: that, wHh 
the ejdsSng techniques and Infbmiation, he is unable to discharge his 
task.” 


With regard to establishing complete costs for the Oaha project, several issues are 
important First, the Tribe was asked to give up ito river homelands, mdutfing major 
Impacts to tour Indian comtixinifies and Ms traditional riparian forested economic base, 
fbund along the bottomlands of the Mssouri River.’’ Ttat the Tribe and Its members 
did not want to gh»4jp such precious resources arto consktered tham iiieplaceabie is 
well known. They would be lost fotmrer. 

Because tribal members did not generally or easily paitlefpate In toe mobile, 
marketplace econony of the Untted States at the tone of toe toking, they wem, in fact, 
wedded to Standing Rock Sioux homelands. Because of tome attachments, the 
riparian hMiltatedeeto^red now represent irretraceable lossM. Cisiyiensaiion or 
alternative iands reptocement to mitigate such losses were by tor a distant, second- 
best choice to not destroying tttose valuable resources In the first instance. To 
conspicuously under compensate the Tribe for these values has been reeogneed as a 
serious InjistlGe. 

FmaBy, above and beyond resource losses, the Tribe has suffered - over the past 40 
years - additional negative soda! Impacts resulting from the ifitooundment’* The harm 
done to the human environmertt at Standing Rock cannot be underestimated. The 
removsl of Indian communHies and home sites from the Tribe's forested bottomlands 


" ItM., pp, IMO. 

Ncpia; North and SouttiDakolanorrindiansaacrMced much less iOr the leasivciirlinpouiicfrneiite. 
Aithomh incijirlna ttie loss of valiiabte Missouri bahom lands, frwy were not asiced to have Iheir 
oommtinWes and the greatest part of Iheir economic bass dsstioyed as the lesuR oflha onsliuction of 
Ihe PldrSloao wrter davdoprnenf ptojeda. 

® See; EMel Hemtnsr, (VXtons fiM’Fvaluallng SocM Costa ResuKing Pom tmctoraten from 
th* Sttnding ftoek Sioux T/Aa for thaOafrs Dan Aitidct; Malcolm Wlemer Center for Social Policy, 
John F. Keiinady School ct rSowerranent, Harvard Prcjed on American Indian Economic Development, 

Hanrarri Unhrer^, Apm 18 S 6 . Report was Written to assist the Trite in decision making regarding the 

putsiA of social Snpaet damages. 
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haa, no doubt, reauKed In Increased social paiholoBical costs suffered by individuals 
since the time of the teking. Dependency and the toss of diking lamte ae llniced. The 
pain and suffering resulting from the impoundment are of the magnitude that real social 
c(»te caused by the PIdc-Sloan plan impiementatlon may never be frrily ^^praised. 
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PtfiThn* 

^tabUsh^ tha ChmmtFf Rlyer Sioux THb^’* gconoarts AowLfiww.^ Pifee 

hnooundmant »» ■ Parity Basellna fbr MIstovri Rh/arJuat CoimKmathtt 

In 1993 the Cheyenne River Sioux Tribe (CRST) asked RMC to develop an economic 
analysis of the CRSTs loss due to the Oahe iir^oundment. The Miowing report was 
issued ki July 1994; an Anafysla ofEcononie Loss RoBiMtg from Lands Taken 
from the Cheyenne Rhrer Sktux Tribo for the Oahe Dam (CRST Loss ReporQ. 


The CRST provided RMC adequate time to complete a thorough analyst.” RM: 
applied a like analyticat methodology to the CR^s analysis as was utilized in die 
198a Less Report However, the CRST anaiysto was able to develop improved 
estimations based on research of historical documentation. In adeflto, the consultant 
was able to Inelude analysis reviews of report findings belbrs the CRST crxnmiited to 
them. 

The RMC report found that fay 1996, additional compensation due the CRS Tribe would 
be S300.7 million. As before, Congress asked the GAO to review the RMC findings. 
This time, however, the GAO ufilizing a different methodology, arrived at a very similar 
conclusion of the Tribe's economic losses resulting from the Oahe impoundment In 
their report Indton laaoea: Cheyenne River Sloia Tttbe’a Additional 
Conmeoaation Claim far the Oahe Dant.’^ 

In Congress on April 2, 1996, Senator Tom Daschle introduced S. 1905, "a biH to 
provide tor equitable compensation for the Cheyenne River Sioux Tribe.* Senator 
Daschle told Congress: 


” It IS noted that at the Sme of me standing Rock report devehipment, the Tribe was placad under 
an erdreme tftne lequrement and very limited fundirio tocompteta a pmiininaiy report for presentation 
lotheJTAC, RMC trad one month to compieta a tep^ that would Mustrate the many- stdadairUra 
problems Mierent In the Govemmenfsankysis, wMch took oversdecede, mobillzIiQ several inafor 
fedsal dqpattments hi a srgnKt^aiX Government underuMng the full backferg of the U.8. Congtesa. 

Nevetihel^ Congiesa asked ha very able Government Accounting Office to quesOon the RMC report 
but were unable to dlactedil the fundamental fact that the Government had originally preserved B flawad 
analysis diet denied the Tribe Its right, under me U.S. ConsOiution, to Just conpensaHon for sub^anllal 
economic losses Incurred directly ae Ihe lesull of the Oahe hripoundinent 

^ United States General Accounting Oflica, htdhn tsaueK Cheymna ftivar Shax Tlfbe^a 
Adawonal CaH^Masathn Clthn lorthe Oaha Dam, GAOrRCED-M-38, VWadiIngton, D.C, Jwuary 
1896. 
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The bill is based on an extensive analysai of the impact of the Pldc*8loan 
Dam Projects on the Cheyenne River Sioux TrSie, which was perfoimed 
by the Robert MdjugMin Company. The Md.aughRn report wee 
reviewed by the General Accounting Office, which found th^ the fosses 
suffered by the trtbe Justi^ the establishinant of a S290 million trust fond, 
vfotch is the amount called for in this legisiation. 

It represents an in^ortant step In our continuing effort to fairly 
compensate the tribes of South Dakota for the sacrifices they made 
dec^es ago for the construction of the dams along the Missouri IVver 
and will forther the goal of improving the lives of Native toiericans living 
on those reservatfons.** 


Based on the above report and GAO review, Congiese rabsed the level of^st 
conx>ensBt]on to a new, more equitable level for tribal economic losses caused by foe 
Oahe Impoundment with foe bill. 

PubTicLawNo; 106-511, 114 Siat. 2365 (Nov. 13,2000), foe 'Cheyenne River Sioux 
Tribe Equitable Compensaflon Acf, approved additional just compensation legislation 
signed into law by the President The Act approved S290.7 miltion to be set aside In a 
special fond as addidonal equitabla compensabon for the CRST. This amount was 
signlllcantly greater, from a simple compensatfon to land comparison, than the 
Standfog Rock Sioux Ttiba's compensation approved years earlier. 

Because RMC established improved estimates during foe development of the CRST 
Loss Report, such estimates can now be significant to foe T rfoe in seeking to tdriain fott 
and equitable compensation under a parity premise, yelled estimates were 
emphasized in foe RMC response to the GACs ‘Indian Issues' report on foe Cl^enne 
River economic loss. An Interested reader is referred to fos CRST Loss Report and the 
GAO'S report GAQ/RCED -98-39 for a reading of these issues. 

Several erf foe issumi from foe CRST Loss Report will be significant to foe Trfoe in 
seeking parity vrffo foe CRST Loas Report and GAO findings. These issues are briefly 
reviewed belowand some are from RMC's testimony before the Senate Committee on 
Indian Affeirs on the CRST Equitable Compensation Act on duty 8. 19% and RMC's 
response to the GAO Report. 


® eongn^slooal Reconf- Smata, 105* Cof?sress, Second Session. April 2, 1808, Washkigton, 
0.0., Vol, 144. NO. 41, S3120 - S3121. 
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1. Tha Capft alizatlon Rate 

For the Tribe to achieve parity Die CRST Lorn R^ort Mings it is important the 
Tribe apply ttie same tecAnicd criteria in a revised analysis as applied wlUt 9ie CRSTs 
1994 analysis. The Mowing discussion regarding the use of an acceptable rats for 
capitaltzatfon is from the CRSTs analysis and the same prittciples wiH be applied to 
sdlusting the Standing Rode analysis. 

Well known to the Army Corps was the reality that the CRST Tribe would not give Up Its 
Missouri River boitordarids without pcriitical resistance and unless coerced to do so. 
After years of encroachment, the utility value of the Tribe's Missouri riparian forested 
bottomlands and its natural hcfoltat used for economic, crdtural. and raKgious pinposes 
was rnostly beyond any monetary value the Qovemm^ could ofler the Tribe in 1953. 

To convince the CRST Tribe that they had no alternative but to accept the project on 
terms the government was offierlng, it started constnietton of the proJM before 
obtaining legal right ftom the CRCT Tribe to do so, leaving no question iti die minds of 
tribal leaders that diaIr bottomlands would be destroyed. The Amny Corps also made it 
clear to the CRST Tribe that their position was hqielest and they would be farced to 
give up their land If they refused to agree to conditions; 

Neither your Constitution nor your treaty rights can stop the talcing of 
your lands according to law under the r^t of eminent domain 
(Statement of Army Corps Representatlw, CRST Ttfoal CouncU 
Minutes. Ochibar S, 1947). 

RMC knows of no tribe which has willingly sold land resources for any price except 
under threat of seizure or forced taking on the part of the United States. 

To establish a proper capitalization rate for ttiis analysis, RMC asked the Errcnotrrics 
Resource Qroup, Inc. (ERG) Cambridge, Massachusetts, to provide input to RMC on 
the proper rate to be applied to foregone losses at Cheyenne River resulting from the 
taking as of January 19K. ERG's response was: 


We pre^ose that RMC use a real rate of interest for capitalizing the costs 
of the taking. The structure of RMC's analysis yields annusri losses from 
foregone hunting, food, and fuel gathering, and the lilw. Since these 
annual loss figures are expressed In 1955 dollars and implicitly premmad 
to extend in perpetuity, the appropriate Interest rate to use is the real rate 
of interest. The annual loss values do not account for inflation and 
neither should the interest rate. A nominal interest rate, such as tte FFR, 
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implicitly contains an offisat for inflation.” Opcsationeily. this means that 
RMC c»t use a capitalization rate numericaity similar to the one it used 
(FFR rate) a better ecomnnic JusiiSeailon for doing so. 

We found that ttie reat rtslclaas rate of Interasi from 1^5 to 1991 was on 
the order of 0.54%. In the 1950s, BOs, and 70s, common belief was that 
the real Interest rate was on the order of 1 to 2 percent Hie low rate of 
interest Is not afqiropriate frir the RMC aradysis, however, because it dcras 
not account for foe rMc characteiisfica of foe values lost In the Oahe 
takii^. The Tribe's lost resources good, fuel, ato.) ate charactei^Eed by 
price and siqiply volsSlihr which is fikely greater than the maifret average, 
regardtees of vifoefoer the goods are traded in a badilional economy or in 
the mainstream economy. To be compensated for the added risk cd 
investoient in ihese eommocfities, Investois demand higher returns, and 
thus, the rata of inteiest for discounting a stream of returns (harve^, 
cuttings, hunts, etc.) must be higher ttian the riskless rate as wafl. 

Ideally, one would taka a weighted average of the market ratea and social 
time preferences far discounting fsee Chapter 1 2 of Jankins and 
Harberger).” Since foe Tribe'a lost resources am generally non-market 
goods, a social ttme preference for the Tribe may be more suitable than a 
market-based interest rate. However, the difflcunies of choosing a rata 
which accurately captuiea Cheyenne River Sioux social time preferences 
in the mid-1950s preclude using this ideal measure. Employing a market 
rata such as the real prime rate or the yield on AAA bonds adfosted far 
inflation as a proxy n^ht accomplish tfie same goal without jeopardizirq 
foe quality of the analysis. Ibottson Assocteies mporls that the rate of 
inflation in 1955 was 0.37%” and DRI-McGraw HHrs on-line information 
sendee reports that the 1955 prime rate was 3.16%. Thus, the reat prime 
rate ex post for 1955 was 2.79%. 

L^r^ the real prime rale to bring the adjustment of foe 1955 losses to 
1994 would be Inappropriate because foe ealculaSon would not account 
for inflation nor would It reflect the best use to which foe Tribe could have 


* Mole: M raw poirt RMC proposed ullfehg the FedaalFuids Rate FFR, as Bwintenaf rate. 


’’ GlemPJetMnsandAmoldC.Hai)siger,PfiognH»onbira*(in«rrty^ra2saraml 
UuKffaimit, Uatuial: Cott‘B»n»lltAn»lysl* of Invsstmtnt Daeltloam, (Cambridge; Harvard InsUhSe 
for IntemaUonal Oeveiopniwit, ISKj. 

” lUnfson Associates, Sfocftn Somfe BmanaintMloa: IS» V’sarPooA’, HwSef Aesetfs lor 
fSZS-fSSf, (ChtcagcK IbbotsonAsKxdstee, p. 34. 
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put the paymente, had they all been made in 1^. The nominal prime 
rate reflects the real rate of interest and flte rate of inflation, and it is a 
conservative proxy for the a vailabie yield on the Tribe’s Investment of the 
funds flmt should have been award^ in the compensation. Fuithemtore. 
the volatilihr of tfie prices of the bulk of the tost commoditieB (fuel, food, 
and agricultural prodiKts) requires a higher rate, and flrus, using the 
prime rate to bring the values of the uncompensated losses to Ihe present 
could be characterized as being conservative. 

Normally In a coM-benelit analyste H Is proper to use only one interest 
rate to convert dollars In ditferent times. However, there may be eases in 
which it is legitimate to use two different mtes. In the case v^ere a 
financial award tor damages that should have been made in the past Is 
assessed in the present, it may be legitirTtato to use a nominal market rate 
of interest to bring fonward the monetary compensation due in Oie past, 
even if It does not dhectly conform with risk characteristics of the tosses. 
In this cass, the Tribe's lands should have been converted Into (more) 
dollare in 195S which could then have been invested in sscurKlas or 
projects of diverse risk profiles including mutual tends in the stock market 
The use of their compensation tends did not nscsssarily have to be the 
purchase of assets with ideirticai riA characteristics to those vuhich had 
been lost Under the compensaflon tend mtetpteteiion, it would be 
appropriate to use market rates of return to bring the 1 855 damages to 
the present The prime rate is a reasonable but conservative measure of 
the return available fortenda invested in 1855.” 


Following ERG'S reconrimendalion, RMC applied the 1955 real prime rate of 2.79 
percent to capitalize economic losses incur^ by the Tribe In 1955 for each 
productfoet product category. To bring the Tribe's shorttell in compensation forward to 
1996 from 1955, the nominal prime rate was utilized each year since the taking. 

To establish a Iflc# rate for the present parity analysis for Standing Rock's econotnc 
tosses in 1958, RMC asked Jonathan Taylor, The Taylor Policy Group, Canforidge, 
Massachusetts to determirre the rate. Mr. Taylor was one of the prindpal authors of the 
Economics Resource Group that determined the Cheyenne River Sioux Trfoe's 1955 
rate. Mr. Taylor's determination of the Standing Rock rate for 1958 is asfoUows; 


Memorandum from The Economic Resource Group, Inc., to the Robert McLaughlin Company from 
Joseph P. Ifoll. Kenneth Grant and Jonathan Taylor, ERG, on the suMect of "A Revfew of the Oahe 

Dam Economlo Lose Report vuiitlen by Robert McLaiighllr! Ckvnpany te the Cheyenne River Shiux Tribe, 
June S, IfiSA 
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Capitalization Rata and Intaieat 

The Bconomtc Coas AnBfysis‘* esdmates resotaca vriuea for losses 
associated with the impoundment of larKis and natural resources 
upstream of tfie Oahe Dam, under the impounded waters of Hie Oahe 
Reservoir. The Analysis models the losses as anrwM flows of dollars 
from the time of the takins. running in perpetuity Into the future. To 
convert the value of these flows over flme Into a present-day 1853 value, 
the Economk Loss Anafysb divides the estimated annual flow by ttie 
prime rate in 1858 (3.83%) adjusted for inflatton (1.7%) - the 19ffl real 
prime rate (2.07%) (Federal Reserve Bank, 2005; Ibbotscm Assodates, 
2CK)5, p. 38). This capitalizaflon rate Is apprr^iiate for a number of 
reasons. 

Ideally, an analysis of this ^pe would convert the esthnates of ttm losses 
into certainty equivalents (probabilisticaDy expected values) and then use 
the risic free real rate of interest to eapitanze them. Overflie period from 
1925 to 2004, the Inflation-adjusted return on US Treasury BUIS (or real 
riskless rate of return) was 0.7% (Ibbotson Associates, 2005, p.31). In 
the annual rehsn on US Treasury Bills was 1.54%, yet inflation was 
greater (1.765), giving T-bllls a negative resU rata of return (-0.22%) 
(Ibbotson Assodaies, 2005, p. 31, 38). 

Notwithstandino the conceptual deanliness of usirq) the riSkless rata, the 
necessary data to calculate certainty equivalents for the tost values do not 
erdst Date regarding the econoDticvdatifl^ Of the resources - 
particularly the non-market resources • are unavaUable, yet they are 
essential for a meaningful estimation of certainty equivalents. 

Without certainty equivalents for the losses, the analysis is forced to turn 
to the discount rate to capture the risk component of the losses. As my 
cotle^ues and I mentioned in our memo to you about tire losses of the 
Cheyenne River Sioux Tribe (CRST) losses, the 

lost resources (food, fuel, etc.) are characterized by ptnre 
and supply volatility which Is likely greater than tire market 
arrerage, regardless of whether the goods are traded in a 
traditional econonry or in the main-stream economy (Kalt, 

Grant, & Taylor, 1994, p.3). 

Yet, of course, there is no security or debt instrument whose risk profile 


RMCs present parity analyBis. 
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matches that of the basket of lost resources. The analysis must turn to a 
proxy. 

The prime rate is the “Rate posted by a majority of top 25...!nsured U.S. • 
chartered commercial banks* (Federal Reserve Bank, 2005). As such, it 
is a basket hidmc that generally reflects supply and demand coiulitlone in 
US debt capital markets. Since the Tribe and its members were not likely 
to be aWe to turn to eq(% markets to capitally a stream of cash floutt 
like these, the debt tnaiket is an appropriate bendvnark. Would ttw Tribe 
ttseif and its members obtain tenns exactly at the prime rate to effiectuale 
a ct^rttalizatlon like the one In question? Perhaps not, but deviations from 
the prime rate due to regional, barric, and borrowef idiMyncrasies are 
dwarfed by a hirther consideration: taxes. 

When valuing costs and benefits over time within the firamework of coat- 
benefit anaiyala (as the Army Corps of Ei^lneeis ostsnslbiy swas required 
to do ki its analysb of the Missourt River Basin InWathrej the relevant 
discount rate should be the social discount rate for file population in 
question - that Is, the weighted average of market rales of return and 
consumption rates of Interest (See, e.g., Stokey & Zeckhausar, 1878, p. 
171; Jenkins & Hatberger, 1092, p. 12-50; US EPA, 2000, p. 38; 
Spadonan, 2004, p. 468, 484).” Consun^jtion rates of iideiest ate afte^ 
tax interest rates; they are lower than the market rate. Say, for example, 
a citizen obteins a passbook rate of 5% bid is taxed at a rate of 40%. The 
rate at which she would trade consumption today liar consumpfion next 
year is 3%. Holding aside the con^Hcations of denving weights for 
calculating the social discount rate, the exclusion of taxes Implies that 


” RWaiwic** In Jorsatian TByte's Mainoranduiti to RMC;9-iea505: Faderel Reserve Bank, FRB: 
Fecietal Reserve statistical release RlS-htstoricsIctola (2005) (WsbRsae]. URL 
Mtp:/Aiaww.fedeialreserve.govtelBsse/h1SrdatetWn. IbColson AssccMss. Stocifa^ Bandw, Bm aatf 
lnaallon:200BYMbook Chicago, lU Ibbotson Assodatea, 2005 l ; GA. Jenkins, & A Haibeiger. 
Progmmonrnvt^meMApprMamiManaamtni MminbCostBerwmAoefyBfe ofSrvsefewM 
OkTsTobs. Cambridge Mb; Hatvaidlnstitule tor IntematienatDevetopniwiLiaBZ.; J. i^ K GtatS, & 
XTavlor. LettartoRobertMcLaujWin. June 1004. CambrWije, MA4 RobartW. Md^ughlin. 
Ei»narnfc {JUS Anahoec Sfendtog rto<* Stour TMte JIMS Cbrapencslion wA6 the 
ChtymnaRhiarSloiac Ti^»'*AilMloit*l CompmaOott SttUmanttorTiibat mm ImSvUtnl 
EcomunteRasowcstratentorAeOahcOBmfdiWt). SdarvWXRttowt McLaughlin ConauHit®, 
August2006.; M. Spadanao. Time Discounting and of the Cost of Capital In Govetnmenf FIscW 
Studies, va. 28. No. 4. (Dacenifaer2£»4}, 487-S18.; E. Stokey, & R. Zeckhausar. A Primuf/mPottey 
Analytis. New York: W.W. Noilon, 1978.; US EFA, Guideline tbrPrapariaa Pauiomh! Anm^h. 
Washing, D.C.; US. Environmental Protectron Agency, 2000.; USG^, fnetfarrfesuec 
Companaatloo Clabm Anafysts OvmxMB Economic Losses, GAO/RCED-91-77, Washington, D.C., 
May 21, 1991.; and US GAO. tottfan tosues.* Chayenna IBvarSloux TiO>ma AtkEUonal 
Companaatton Clabn far Om Oal» Dam, 6A/RCEO-S8-39, Wsshingtorh O.C., January 1998. 
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using the prime rats makes the Economic Loss Analysis conservative 
when it comes to capitalization. The social discount rate te kwer than the 
sa>ringB interest rate that a community teces becaiM it must reflect 
consumers’ tower, after-tax tinw tradeolte te consurnfflion. RMC's use of 
the real prime rate unadjusted for taxes makes the loss estimate 
(xmservafive because dividing the annual toss estimates by a (lower) tax 
adjuded rate would raise the capitalized v^isa. 

The Economic Loss Analyse appropriately uses the ras/ prime rate to 
capitalize the values (mA the nommal prime rate) because the anni^ 
losses are calculated to mrtend at a constant tev^ tete ttie future; that Is, 
they are denominated in 1958 dollars. If inflation were modeled In the 
loss projections from 1 958 forward, it would be appropriate to discount 
uslrm the nominal prime rate, but this Is not the case. Conversely, when 
moving forward in time, that Is, btteging 1958 capitalized losses forward to 
the present, it is appropriate to use the nominte prime rate as RMC did 
because inflation did occur in the intervening years. Using the nominal 
rata preserves foe purch^ing power of the 1658 tosses in today’s doNars. 

Despite the numerical difterenoe between the real prime rate and the 
notirinal prime rate, using ttiem bi this fashion brings a necessary 
consistency to the analysis. The underlying rates used to bring losses 
from the projected future back to 1958 and from thence to the present are 
identical (after inflation), and they should be. Corweptually, fire rate of 
interest hm la the opportuni^ cost of capHsI, and that opportunity cost 
(however irr^rfectly measured or prcnded) must be the same going 
backward in tteie as It te going fonMatd hi tbne. 


RMC asked the Taylor Policy Group to comment on the GAO’s review of RMCIi 
capitalization and interest rate as applied in the CRGT Loss Repmt Taylor's 
comments are as foltinMs; 

The General Accounting Office Review of RMC's CapHalizafion end 
Interest Rates 

The Government Accounting Office (GAO) criticized RMC's use of the 
IMS real prime rate (2.79%) in capitafizing the Cheyenne River losses; 

A key question in evaluating the consultant’s selection of a 
discount rate is whether It accurately reflects the discount 
rate that the tribe wuld have used In the 19508. Historical 
documents indicate that the tribe and MRBI used a 4- 
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percent discount rate ” Moreover, the tribe requested that 
its settlen»nt draw interest at 5 percent This Infdrrratlon 
suggests that the tribe's discount rate vns hlgtwr than the 
prhne rate assumed by the consultant (US 8A0, 1998, p. 6). 

But GAO’S criticism misses the marie on several levels. The text cited 
above providee no ahalyticai context that would shed light on how and 
why the tribe used 4%, how that rate was derived, or what Justification 
was given for its use- Accordbig to the footnote iri the GAO main report 
(quoted tn full here as footnote 36), MRBI (not the tribe) used 4% in the 
manner a real interest rate would be applied, but the report Is silent on the 
tribe’s analytical use of tt. 

In response to RMC's Comments defending the use of the prime rate, 

GAO forttier elaborates (in Appendbr IV) the points made above, 
observing that notes from a negotiation confererM Indicate that: I) the 
tribe was the first to introduce the 4% figure in 1952; ii) the tribe's seven- 
member negotiating team and attorney were pieserit when It was 
introduced; and Hi) the Chairman of the tribe and the tribe's attorney 
discussed and explained how the damages wne estimated (US GAO, 
1998, p. SO). But these details do not shed light on exactly whether and 
how 4% represents the tribe’s opportunity cost of capital. In foimess to 
the writers of the GAO report, the analysis explaining the hibe's use of 4% 
may be lost to history. Regardless of the reason however, the GAO 
report does not provide sufficient analydcsl conteid to confirm or rebut the 
presumption that 4% represents the tribe's opportunity cost of capital. 
From the GAO's coverage of the issue it is not even possible to discern 
Whether the tribe used the 4% rate as a real or nominal rate. 

The GAO report also observes that the tribe requested that its settlement 
draw 5K interest - a rate higher than the nominal prime rate (3.16% in 
195S, the year of analysis in the Cheyenne case). But this is not 
evidence of an actual discount rate; It is a position taken In a negotiarion 
vririch may or may not reflect actual time preferences or opportunity costs. 
The GAO report has not offered compelling evidence that either the 
tribe's cost of borrowing or Its lima preference is inconsistent vritti the 
application of the real prime rate for capitalization. Indeed a prior GAO 


* The context in which the 4-percent discount rate is used indict that a is le^- that Is, net of 
inflation. For example, to calculBta the value of timber products tbregone, MRBI capflallZBd the annual 
use value of timber produda^ 4 petcert. Implldttnttils calculation ia an assumpflon that thaantxjal 
use value is constant over time (i-e.. red). To ensure that the capBallzatian catcuiaSon la consislent. the 
discoum Ida must also ba real. tFootnote ham quoled from focflKfs i4 in tha oti^al.) 
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report (US GAO, 1991, p. 20^1} noted the difficulty of determining tfie 
tribe’s time preference during the 1950s and suggested neither a 
quandtaSve nor a directional adjustment to the use of 2.5% lor the 
Standlrq} Rock Sioux (SRST) - a rate iow» stai than RMC used in its 
CRST analysis (2.79%). 

Notwithstanding these complaints, the 1998 GAO report actually i»es art 
interest rate to bring losses forward In time ~ the AAA corporate bond rate 
-that would seem to endorse the use of the prime rate, if form other 
reason ttian because the bond rate and the prime rate are equivaient in 
practical terms over the dme period relevant to the Ecatomle Loss 
Analysis.’' They do not move in lock-step, of course, as they repieserd 
different sectors of the debt capital market, yet the average yield on AAA 
bonds in 1958 was 3.79% and the prime rate was 3.83% (Federte 
Resenre Bank. 2005). More importantly for tlw practical purpose of the 
Economic Loss Anafy^, over the period from Jmuaty 1958 throi^h 
December 2004 AAA bonds yielded an annual average return of 8.01% 
while the prime rate yielded 8.15%. As Figure 1 ehowa, a dollar of 
prindpal in January 1958 wekts virtuatly ths same amount of foture value 
in 2004, despite compounding over nearly half a century. 


OfM OeAcCMiywundedlt itH Mni« llitt «nd M 1hi CMporati Bond Mt 

t9SS<20d4 





]n l998theGAOc^i&redtviOe5tirnste&(tfcorr^3ersationdua. Tim used 
nominal corporate bond rate. The lower esfimate compot^ided by Inflation ^one <US GAO, 1996. p. 3). 
However dofr^I Is technic^ ^proper lE^cause inftedk^rKsniy approach does not account f»r the 
real time value of n^mey or ctheiv^ae s^^yoximate the tribe’s opportu^ cost d ^oresone 
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By Ks expHclt u3e 0 AM corporate bond yielda, then, tlie GAO report 
endorses those rates as a proxy Mr the relevarit opportunity cost of 
capital going forward from the 1858 toss. Consistency In the analysis 
would require using the same opportuni^ cost of capital to bring the 
forecasted annualized losses back to 1958 present value. And since the 
annual forecasts are in teal dollars, that rate must be the nominal rate 
minus inflation (as acknowledged by die GAO report’s quoted footnote 
above). As a matter of tects, the difiierence between the 1958 real prime 
rata (2.07%) and the 1958 real AM corporate bond rate (2.03% « 3.79% 

- 1.76%) Is a quibble: two hundredths of a point or only 2% of the 
perpetuity present velue. 

One could take the altemative approach and accept the GAO reports 
contention that 4 % is the appropriate inilation-adjusted oppoituni^ cost of 
capital In 1958 (per the MRBts use of that figure! if so, consistency 
would require bringing the losses forward from 1858 to the present at a 
nomine rate consistent with a 4% real rate In 1858. That could mean a 
constant 4% plus infiation or something IHce a prlinH>lus two or AAA- 
bonds-plus>iwo, given the relative position of those real rates and 4%. In 
either case, the accumulation of interest on the unpaid damages would 
approximately make up for the heavier discounting ofths real values. 
There's no flee lunch to be had except tiirough the erroneous application 
of inconsistent inflation-adjusted rates for moving values backward and 
forward In time. 

The Economic loss Analysis and the GAO report are virtually on the 
same page with respect to interest and should be repsrding capitalization 
too, so long as the GAO maintains conceptual consistency between the 
two values. The aspersions that the GAO report casts against the real 
prime rate as a capitalization rate (via references to MRBI uses of real 
rates substanttatly in excess of it and to tribal negotiating stances) would 
violate this consistency, The GAO report cannot have it both ways: a high 
discount rate when dMdmg future values for present value (e.g., 4% real) 
and a lower rate when mtOt^fying principal to get interest (e.g., corporate 
bonds at 3.79% nominal in 1958).” The GAO report has not offered any 
confoelling evidence for an inconsistent approach between the 
capHatization rate and the interest rate (after proper inflation ad^r^ment- 
that is, no evidence worthy of overturning the general principle that costs 
benefit analysis should use consistent rales going forward and backward 
>n time. 


” Given that Inflatioo was 1.76% In 1 958, this is quite a subslantiBl and aggressive Inveision of the 
quantities Vnt would aetually be used. 
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The 1998 GAO r^ioff s disctosion of the discount rate needlessly 
clouded the Issue. Unless they can Introduce hard evidence that speaks 
to the relevant opportunity cost of capital, future criHques of the 
approaches of the Economk Loss Analytis should acknovrlM^ the 
significant agreement between the approaches of the GAO report and 
RMC's ptlM’ and current analyses of interest due and shouU only apply 
mftation m^ustnmita to those rates for cttscountkg. To do oHreiwIse is to 
mislead decision makers. 


2. Compatible Valuation Estimates and Consumers' Suretus 

Consistency with the CRSrs Loss Report is again Important regarding norwnarket 
goods. During the development of the CRSTs Loss Report, RMC had suffident time hi 
be able to conduct rese«eh that put a floor undar severe! estimates for vduea of non- 
market goods. Although lowering the resultant outcomea, these estimates are more 
difiicult to rreect as without basis. So the Trfoe herein has adjusted its 1986 Loss 
Report esdmatea of consumers’ surplus in line with foe CRST's Loss Report 

ITie Oahe Dam was premised on economic analysis, more specifical^ cost-benefit 
analysis. It is RMCs position that the Army Corps misused principles and standards of 
analysis where applied to foe Tribe i.e., by understaflng costs incurred by foe Tribe by 
reason of the Oahe impoundment while, at the same time, overstating future project 
benefils. This Is Important because foe margin between social benefits to sociai costs 
for the Oahe project was very narrow. If cost and beneflts were portrayed accurately: 
theoretically, the project would not have passed foe cost-benefit test 

Because foe law governing foe Oahe teldng included indisputable language that foe 
Tribe be made whole after suffering taking losses, social accounting principles ate 
^uired to be empioyed for analysis purposes. The Army Corps, neverfoeless, 
insisted that market vatuation techniques be utilized in conflict wth economic sna^sis 
principles and standards which they liberally used elsewhere to boost the benefit side 
of foe cost-beneftt calculation for the project. 

On foe Fort Berthoftf taking. Ronakf Cummings* said "feir market* values offered the 
Tribe would have been only 10 percent of the value of foe Income-generating 
potentiat" of the Fort Berfoofd taken lands In 1950 and. more importantly, would have 
been “totally insufficient to have allowed foe Tribe to replace their taken lands by 
market purchases of conflguous forms below the dam site.* 


” Reaourea ecmiomist and forniar ChainTwn of the Department of Economics, University of New 

Mexico. 



vrrVCHMENT. 


As wKh the Cheyenne River taking, the law provided that Fort Berthold should be made 
whole. Fair market valuation of the taking lands was not going to accomplish this. 
Cummings said: 


... H was argued that the principles underlying die concept of market 
value* are not those which are appropriate fiv assessing the value of the 
T ribes* loss; Sieir loss of a fundamental part of a socmi economic base. 
For such Imses, we have demonstrated prindptee long estabhshed in 
economic theory and long used by such agendes aa the Bureau of 
Rectamdion artd the Corps of Engineers, vtc., the pririci(4esfstandardB of 
social accounting. Had social accounting principles been used in 
assessing surfyce land values of the Tribes' taken lands in 1S50, Iheir 
loss would have been on die order of $47 ndIRon, rather than $3.7 
million.* 


Cumminga argues, correctly, that social accounting principles were mandatad for 
estabtishlng values fbrfoiBgone tribal resoutcaa. To conectly value die Tribe's 
resources lost to the Impoundment at the time of the taking, the Army Corps would have 
had to establish an appropriate utility value of those resources to the Tribe. They 
refused to do this. 

Economists have developed methods for deriving non-market estimates by applying 
contingent vahiatkin methods (CVM) or the amount of compensation which vvould be 
required to be paid (willingness to accept or pay), that will restore the uSDIy level to 
individual(s) experience a decremenial loss of a good.* 

Following this, the government has established principles and standards to be used by 
federal agencies In fermulating plans for the implementation of water projects. The 
vvittingness to accept - willingness to pay criteria can be applied when non-market 
estimates need to be established where CVM can be ^pM. 

RMC utilized, conservatively, economic valuation techniques to established foregone 
values for Cheyenne River resources itj 1954. A complete dfeousskm of this valuatfcm 


* Cmmng^f{onMQ.,Jusia>mpenfaonforLaiitlaTakm^mltmThn9AtmaladTrib»t 
of tha Fort BbiUkM rosaivaUon for Gattiooo Darn, Reswrce njaraflemenl Asuxiatw, Albuqi«r<SJe, 
New Mexico, November 19&4, p. 20. 

A. Randan, /temuneEcDno/Rrci: (New York: John Wiley a Son. 1987). tVole:VVillingnes»to 
accept la geneialiy an upper txiund while willingnesa pay, a Icwar bound (J. LeRch). 
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is found in the CRST Loss Report Suffice to say here is that the resultant numerical 
outcome of the CRST Loss Report analysis by (MC was very close to GAO's 
alternative valuation outcome of January 1998, 

Consumete' Surplus . As stated Miove, history has shown that in the Oahe taking the 
government overestimated many projeirt bendiis while underestimating project costs, in 
particular their costs for compensation for the taking of Indian economic resources. On 
the offier hai^, promised prc^ teneffis for Mgafion and ma^ recreaUonal sites 
never materialized in Indian country after the dam was closed. 

Exc^b'ons to this Is are production of hydropower- a Nghly prolH^:^ project benefit - 
- and to a lesser d^ree, downstream flood protection. It is noted teat tee Army Corps, 
the governments project rfovekipers. still maintelns operating control over tee profitable 
power production operafions. Such revenue benefits, of course, are built. In targe part, 
on the destruction of Indian country's valuable bottomlands. 

in establishing Just compensation ter tee loss of Indian lands to the project, cost-benefit 
criteria are utilized. The government haa established prbtdpies and standards for 
federal agencies to be utflteed for water lelatsd projects. Lto criteria Were in place 
during tee development of tee Oahe pn^ect and were uttnzed by the govemmente 
MRBI. As explained tix>ve, tee time prefiereiice of tee Tribe for its land resource base 
was Very low. That is, the Tribe vitas not willing to sell tts resource-based assets for 
even very high price bids and would pur^ass like non-bust assets at even negative 
rates of return (R. Cumnfings). Likewise, tee compensation variation (CV) rwjuired as 
the sum of mtjney which would make tee Tribe, a^r tea taking, no better or worse off 
than before, vwas clear^ high. Why is tefs so? 

The value of tribal homelands, especially the natural product and vwldlile-rich riparian 
cottonwood habitat along tee Missouri, represented the last natural hatritats tee Tribe 
could utilize for its traditional economic and cultural pursuits remaining after a century 
and one-haif of constant encroachment on tribal homeiand resources by tee 
government 

The tekir^ arxi its disrutriion of the Uibe's economic, culhiral, and religious systems 
caused extensive resentment, distrust, and the bell^ teat once again tee peofrie were 
being unpjsBy exploited by the government for the benefit of non-Indians. 

The Tribe's existing, resource4)ased, livelihood and cuRura) (in part recreational) 
pursuits would be destroyed. Given the limi^ons of economic opportunity at 
Cheyenne River and Standing Rock, once bottomland resources were desboyed, it 
would be unlikely that the economic benefits derived from these lands would be 
replaced with wage incomes. This has been borne out today as, even forty years after 
the impoundment, unemployment rates at Cheyenne River and Standing Rock hover 
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around the seventy to eighty percent rate according to Bureau of Indian Attoirc' (BIA) 
statistics. 

Otoer sodai cost impacts, not calculated in economic losses; were incuired by the 
Tn’be from toe taking and are truly profound. Resultant reliance on USOA conanodKy 
foods - rather toan lean wild meats and healthful natural products - which were Isc^ 
with salt, sugar and tot, have no doubt led to the high Incidence of disease - like 
diabetes - now seen in high rates among trfod members. The rise in the rates of 
alcoholism amongst tribal members, and early deaths, over toe sense of loss and its 
resulting dislocatlonB Is always attrtouled to the Oahe taking by tribal members. The 
value of the destroyed natural habitat envirorunent — Ha anwnlfy value — can never be 
brought back. The grief and psychological disruption from toe loss of community, 
social structures and religious friaces has been permanently damaging to tribal 
merrtoeia. 

Can the Government argue that there exists rto consumers’ surplus for the Tr^'s 
wildlife, timber, and natural products before the taking? If consumers' surplus would be 
established by toe values the Tnbe placed on these products beyond estimates made 
by various toderai agendas in toe early fitoes. then toe value representing consumers' 
surplus for these products was clearty siHistantial. 

Because prices were nd established in at^ market for these products, toe MRBI 
ei^loyad substitute price estimates to determine losa values, usually by comparison 
with what they considered toe dosest altsmative norr-tradltional good. This was a 
limited method for attachirrg values .to traditional Indian products, otre which tends to 
seriously undervalue Indian products. 

The utilization of forest products for housing, protective winter shelter for livestock, for 
outside summer shade, for winter foelwood, and for religious ceremonies played a 
significant role in the traditional Indian econonty. The harvesting of wild game provided 
a significant and wholesome food for toe Sioux diet The use of processed game skins, 
for products, and otoer wldilfe products played an important role in dress products 
utinzed during traditional singing and dancing contests and for natural craft producfton. 
Other producte were ub'lized for religious purposes. The processing of wild fruits was 
important to maintaining the Sioux diet. The use of other natural woodland products for 
medicinal purposes was fundamentally important to Sioux fraditiDnal culture and 
medicine. 

The destruction of these irreplaceable and valuable products was not even recognized 
or valued by the Government as a loss. It is indlsputoble that these products carried a 
high consumers’ surplus loss with their desfruction because of the high value the Indian 
people placed on them. It is also indisputable the Tribe's wBingnass to accept 
monetary compensation in lieu of these traditional economic base resources and 
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Such econorruc pursuits by Sioux families have long been recognized by authorities 
iamiliw with traditional liKton economies. Mid-way through the twentteth century, such 
traditional econondc behavior and activity was still signiticantly employed by the 
Cheyenne River and Standing Rode Sioux along the Missouri River. It was this 
traditional Indian economic activity that vvas almost entirely destroyed by the Oahe 
Dam. 

MRBI valued Indian traditional products as the total value of the annual harvest. RMC 
similarly valued, wHh the consumers' surplus loss ermeption, the total annual product as 
the annual value, following the Government in thia instance. MRBI reasoned that "most 
of the harvesting of these products is dona by Indian labor using relativety ineigrensive 
equipment Much of the work of harvesting is performed by labor having little or no 
opportunity for other productive employment Where harvesting costs ate negligible 
the net value of harvested natural products approaches their gross value.*" 


Estimated consumers' surplus values were attached to all of tiie baditional natural 
product values which were, for all practical purposes, completely desboyed by the 
impoundment and where no alternative modem good could serve as a substitute. 


In a WlUingnesa to pay study conducted to establish values for North Dakota hunting 
and fishing activitlse, consumers' surplus was found to be, corrservatively , 40 percent 
of tire total daily expenditure." n is recognized that willingness to pay is an acceptable 
contingent valuation** method ufiltzed to estimate non-market values. Fuithemrora, It Is 
recognized as a more conservative valuation approach than willtngneaa to accept, 
which is considered a higher boundary. Because of the lack of data available to 
estimate contemporaneous consumers’ surplus losses for traditional products at 
Cheyenne River and Standing Rock, RMC has Incorporated a 40 percent consumeis' 
surplus loss valuation floor for alt traditional irtdian product categories - accepting the 
willingness to pay for hunting and fishing as the lower limrt of consumers’ surplus 
losses at Cheyenne River and now, herein, for Standing Rock. 


*' MRBI. Report Number 138, a13. 

*^ Anderson, et.al., OurdMnas, p2S. Another wlllingireaslopsvcDnlingentvaluaHon study 
reported on by Peter H. Pewsa In Liun/ Economics (2-88) eyatuaied the conaumeis' surplus of big 
game truntlng in East Kootenay, BriOsli CdumbO in 1S64. and deteimired that the average rxnsumer^ 
surplus value for these hunters for the big game resource was 72 percent of their expenditure. 

** Note; Contingent valuation studies value items that are not traded In maitrets and where 
individuals are asked to place values on non-maricei Hams cxrntlngent on a hypothettcBl madtat in which 
to trade them. 
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To not estimate, conservatively, obvious minimal values for consumers' surplus losses 
would be, as E. J. Misherr has said, to stand cost-benelK theory on Its head, if 
consumers' surplus does not exist in this Instance, where irreptaceabte, highly valued 
goods are completely retnoved from society, then it does not exist at all. 


3. The Government's Use of MRBI Report Number 1 38 

During the final late negotiations between Congress and the CRST Tribe in 19S4, the 
Qovemment relied heavily on its MRBI Report Number 136: tiamsges to Indians of 
Five Reservations from Three Missouri River Reservoirs in North and South Dakota.* 
This report has several serious shortcomings and is reviewed hers because the 
government sometimes still refers to it as an authoritative report 

RMC in the CRST Loss Report had serious concerns about the Government's analysis 
to determine value as represented In MRBI Report 138; concerns of conflict-of-interest 
regarding b'mber assessments and the questionable appitcaUcn of cost-benefit 
principles on the part of the government betwemn 1951 - 1954 to name two. 

I 

The authors of this report played tost and loose with valuatton numbers. An example of 
this was reported in die CRST Loss Report document and b restatsd below. 

MRBI calculated Cheyenne Rivet's direct damages which amounted to, in thair opinion, 
$2,053,1 17. Applying their Fort Berthold ratio of 1 to 3.42 to establish total indirect 
costs, they arrived at a total damage estimate for Cheyenne River of $7,021 ,660, line 
36, Table 1 (MRBI Report). They then added ell of their underesOmated Indirect 
damages (all the separate damages categories calculated in the report) for Cheyenne 
River and found, not surprisingly, they only came to $3,215,306. 

The MRBI authors had found a valuation figure which even fell below the already 
discredited Fort Berthold settlement rate. How did MRBI resolve this problem? They 
simply increased the indirect damages category by $1,753,235, line 36, so that ail 
indirect damages would add to $4,968,543 to satisfy their artificial ratio tequiiemenL 
Looking at their explanatory footnote for th'is category, called *all other damages, 
mostly intangible”, MRBI explained this value was derived because: 'bince a more 
satisfectory basis for compub'ng intangible damages was not available, the amounts 
shown here were obtained by subtracfing the sum of al other items from total 
damages.*" 

MRBI had essentiaMy created $1 ,753,235 in indirect dwnage values out of thin air - an 
easy target for Congressional axe wielders - after struggling vrith damage values in 


MRBI. Report Number 138, Table 1 wlnotes. p, 24. 



195 


A'n'ACHMENT, 




terms of nickels and dimes in the reporfs main body. Unfortunately for the Tribe and 
true to form for the terminaUon era, sharped-eyed Cmgresstonal budget cutters spotted 
this undocumented valuation ar^stment and eliminated alt of it and more from the 
Tribe's indirect damage requests, thus making the ftial Cheyenne River settlement 
substantlaliy worse than foe ‘disciedlteif Port Berthold settlanent by achieving a total 
damage to Indirect damage settlement of 1 to 2.38. 


The report went unusually fer to discredit the Tribe's utility values for wiktDfe, plant, and 
land resources. It stated foe value of game to foe Indian people was less becaitee th^ 
were mote skiUfUl hunters, used cheaper equipment, and needed no long distance 
travel for hurding. It valued WM game employing grocery store food alternatives, as 
replacement values, for the Tribe's lost wildlife resources. This argument was deficient 
and would not have been ptd forward except foM foe Government was at ttw height of 
its temninatlon policy and was sure that such arguments would not even be defended 
against by knowh^ government officials. The pre-termination era MRBI Report 1 17 
never mention such an lament 

The altemaiives to make foe Tribe whole here are not fat laden commodity canned or 
super market chickem. assuming the members had wage Incomes sufficient to 
purchase such items, after the taking, bid thw teal replacemenf values. The 
Government, recognizing It could not make the Tribe whole with like replacement lands 
or lieu lands (too eiqsensive and poUttoaNy not feasible), ofleied few cash seWements 
and drove down foe Trfoe's esfimates wherever they could with Hs MRBi Report 
Number 138. 


it is RMCs opinion that the Governments cost analysis for ’indirect damages’ in 1953- 
54 was built on a house-of-cards valuation technique that has finally fallen-in by foe 
weight of historical truth. 
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OF 

CHAIRMAN LESTER THOMPSON 
BEFORE THE 

COMMITTEE ON INDIAN AFFAIRS 
UNITED STATES SENATE 
JUNE 14, 2006 


Mr. Chairman, Members of the Committee, thank you very much for the opportunity to 
testify on the Tribal Parity Act, S. 374. I am Lester Thompson, the Chairman of the 
Crow Creek Sioux Tribe. It is an honor for me to be here with Chairman Mike Jandreau. 
Chairman Jandreau is the most senior Chairman in our State and in the Great Sioux 
Nation, I am the most junior Chairman in the Sioux Nation, having been elected 
Chairman in April, I took office, along with a new Tribal Council, in May 2006. 

I also would like to thank Senator Thune for introducing the Tribal Parity Act and 
Senator Johnson for cosponsoring. This legislation before you is of extraordinary 
importance to our Tribe. I am delighted that it is the subject of my first appearance 
before Congress. 

The members of the Crow Creek Sioux Tribe were relocated after Little Crow’s War in 
Minnesota. People were transported on barges from Minnesota stopping at Santee and 
then we moved on to Crow Creek. Many lives were lost along the way. We are members 
of the Isanti and Ihanktowan divisions of the Great Sioux Nation. We speak Dakota and 
Nakota dialects. We have three districts on the reservation, and axe a Treaty tribe. 
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The Crow Creek Sioux Tribe consists of 225,000 acres located in Central South Dakota. 
Our Western boundary is the Missouri River. In 1944, when the Congress enacted the 
Flood Control Act and authorized implementation of the Missouri River Basin Pick- 
Sloan Plan for water control, two of the dams. Fort Randall and Big Bend, flooded over 
16,000 acres of our best and most productive bottom land. It was also the very land where 
a majority of our people lived. The cost to Crow Creek in human terras, and 
economically, was astronomical. 

We lost: 

• Our hospital; 

• Housing units; 

• Tribal Buildings and other structures; 

• Schools; 

• Businesses; 

• Roads; 

• Acres of waterbed and timberland, and domestic and ranch water systems; 

• Food sources, such as fishing, hunting, and subsistence farming; and 

• Ceremonial grounds and traditional medicines. 

Our way of life was altered irreparably. Before the dams, the lifestyle was simple. The 
people worked in a community garden. In the evenings, the people would gather to share 
that day’s catch of fish and the food gathered. They would meet to visit, pray, sing, and 
dance where the Bureau officials could not observe. The children attended boarding 
school within walking distance of their homes and family. The way of life, the social 
interactions, the camaraderie and sense of being one people - one Tribe, was destroyed 
by the environmental changes and forced relocation. The hospital and school were never 
replaced. The traditional medicine that grew solely in the waterbed and the Ceremonial 
Grounds are irreplaceable. 
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When the relocation took place, some purchased homes with the $500 compensation 
received. Others received homes in low rent housing - a project constructed of fifty units 
in an aea smaller than a city block. 

The elders observed that this is when the change occurred. People started to watch each 
other, argue with each other, begrudge each other, and become disgruntled. With the toss 
our school, the next option was the Immaculate Conception Boarding School, 13 miles 
away. The students were no longer able to walk to their homes and families on a daily 
basis, and those teaching were not people who beheved in the heritage, culture, and 
customs of the students. Abuses that occurred in Catholic Boarding Schools are well 
documented historically, and I will not expand, except to say that the loss of our school 
negatively impacted our people on a much larger scale. This impact on the social 
development of our people has rippled down through generations. 

Our Reservation is in Buffalo County, South Dakota. Buffalo County is the POOREST 
COUNTY IN AMERICA, and also has the highest cancer rate in the Nation. Many 
Elders believe that the building of the dam and disturbing the earth and the water flow 
released death in the air. 

Chairman Jandreau has spoken eloquently regarding the desire to join tire global market 
and seeking economic parity with the rest of America. I strongly agree and support those 
goals. But at Crow Creek, we must first achieve parity with Chamberlain, Soutli Dakota, 
just twenty-five miles away. A small town of just 3,000 people, Chamberlain’s 
imemployment rate is approximately the state average - 5 percent, while the rate at Crow 
Creek is over SO percent. 

For us to move forward, we must improve our in&astructure and create an environment 
tliat is conducive to human and economic progress. The Crow Creek Sioux Tribe 
Infrastructure Development Trust Fund Act enacted in 1 996 (P.L. 1 04-223) awarded 
$27.5 million to the Crow Creek Sioux Tribe. Of the $27.5 million, the Tribe is allowed 
to utilize the interest. The Tribal Parity Act would greatly enhance the trust fund, thus 
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increasing our available monies and allowing us to leverage with the private sector. The 
first year of the tmst fund, we received slightly over a million dollars. Due to fluctuating 
interest rates, the yield has now dwindled to slightly over $700,000, and is not a set or 
guaranteed yearly amount. We have utilized the interest to do a number of things to 
improve the situation of our people, including the following: 

• Purchase a small school with a gymnasium in the Big Bend District - the furthest 
outlying district. We are able to provide Kindergarten tlirough 6“' grade education 
to students in that area, preventing the necessity of an hour-long bus ride each 
way to and from school; 

• Constmct a Community Building in the Crow Creek District, providing a place to 
gather for socializing, celebrations, and funerals; 

• Constmct a Community Building in the Fort Thompson District, utilized for 
community events, program presentations, wakes, weddings, dance, meetings, and 
as a polling place; 

• Set a higher education program to assist students in college; 

• Purchase land to increase the land base; and 

• Improve damaged roads and upgrade our water plant. 

These initiatives just begin to scratch the surface. The legislation we are discussing 
today, S.374, is intended to supplement our existing trast fund. As you know, it passed 
the Senate three times in the 108* Congress, both as a stand-alone bill and as an 
amendment. All three times the measure died in the House. The Tribal Parity Act was 
again reported by this Committee on June 29*, 2006, but has yet to come before the 
Senate for consideration. 

The Army Corps of Engineers has estimated that the Pick-Sloan Project’s overall 
contribution to the U.S. economy averages $1.27 billion annually. According to the 
Western Area Power Administration, the agency that administers the Pick-Sloan Project, 
receipts from the project in 2006 are likely to total $119 million and the same every year 
after. The $69 million dollar increase to the tmst fund requested in S. 374 (as amended) 
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would bring the trust fund balance to $96 million - less than one year’s receipts the 
government receives &om the Pick-Sloan Project. 

The expanded trust fund would enable the Crow Creek Sioux Tribe to make not just 
significant, but magnificent strides in growth and development. Economic development 
and environmental improvements would change the lives of our people, our children, and 
all future generations of Crow Creek Sioux. It would assist in putting Reservations on 
parallel ground, enabling us to compete economically, with Chamberlain and the rest of 
the United States, as opposed to remaining in our current state, operating below the 
standards of most Third World Countries. 

The recent GAO report entitled “Analysis of the Crow Creek Sioux and Lower Brule 
Sioux Tribes’ Additional Compensation Claims” criticizes the Tribes for not using “a 
final asking price.” Mr. Chairman, there is not a Tribe or Tribal member that could 
possibly place a monetary value on the loss and detrimental impact the Pick-Sloan 
Project has had on our people. “Official” documents use terms such as “Lake Sharpe” or 
“Lake Francis Case” to identify the land overtaken by the Pick-Sloan Project. In the 
every-day language of the Tribal people, the land is called “taken area” or “taken land.” 
Because it was taken. The land taken was the richest portion of our reservation. There 
were no offers or deals made to sell the land, and no assessment done to determine the 
value of the land. Even if there had been an assessment, the medicinal plants grown on 
the land and the Ceremonial Grounds hold a higher, non-monetary value. The 
devastation this has wrought still remains today for all to see. 

The Crow Creek Sioux Tribe is consulting with experts such as Dr. Mike Lawson to 
estimate a monetary value, but his name or expertise is not mentioned in the GAO report. 
The compensation listed for Crow Creek Sioux Tribe in the Tribal Parity Act is not based 
on the highest asking price, or based on the price for the Santee Sioux, the Lower Bmle 
Sioux, or any other Tribe. Each Tribe is unique, but what binds us together is our 
sovereignty. We are asking for the ability to maintain our sovereignty. 
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A Christian group visited the Crow Creek Sioux Tribe, stating that they had read about 
the poverty on the Reservations and the fact that Crow Creek is in the poorest county in 
the America. After visiting, the group called the situation a National Shame. As 
Chairman of the Crow Creek Sioux Tribe, I want to see the deplorable statistics change. I 
do not want our situation to remain a national diame. We are not asking for charity, for a 
handout, or even for your pity. We are not even asking for a helping hand. We are 
simply asking for fair and just compensation. 

For tlie men, women, and children of the Crow Creek and Lower Brule Sioux Tribes, 
there is nothing more important right now than moving forward with the Tribal Parity 
Act. The new Tribal Council, including myself as Chairman, understands the challenges 
that lie ahead. Our reason for running for office and our daily motivation is to improve 
the situation and make a positive difference for the people of the Crow Creek Sioux 
Tribe. The Tribal Parity Act is an essential step in our efforts to reverse the downward 
trend and move forward. We urge the Committee to file the report and bring S. 374 to 
the Senate Floor for consideration as soon as possible. 

Thank you for the opportunity to testify before your Committee, and I will be happy to 
answer any questions you might have. 
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CHAIRMAN MICHAEL B. JANDREAU 
BEFORE THE 

COMMITTEE ON INDIAN AFFAIRS 
UNITED STATES SENATE 
JUNE 14, 2006 

Mr. Chairman, Members of the Committee, thank you very much for the opportunity to 
testify on the Tribal Parity Act, S, 374. I am Michael Jandreau, the Chairman of the 
Lower Brule Sioux Tribe. I have been Chairman of the Tribe for twenty-seven years, and 
served on the Council for seven years before being elected Chairman. 

The legislation before you this morning is of great importance to our tribe and our people. 
I would like to thank Senator Thune introducing the legislation, and Senator Johnson for 
cosponsoring, I am joined today by members of our Council, other tribal members, and 
OUT Counsel, Marshall Matz with the law firm of Olsson, Frank and Weeda. 

The Lower Brule Sioux Tribe is a constituent band of the Great Sioux Nation and a 
signatoiy of the Fort Laramie Treaty of 1 851 and the Fort Sully Treaty of 1 865. The 
reservation is approximately 230,000 acres in central South Dakota. The Missouri River 
establishes the eastern boundary of the reservation. Historically, the Missouri’s 
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bottomlands provided food, wood for shelter and fuel, forage for cattle and wildlife, and 
plants utilized for medical purposes. 

In 1944, Congress enacted the Flood Control Act, which authorized implementation of 
the Missouri River Basin Pick-Sloan Plan for water development in the Missouri River 
Basin. Two of its main-stem dams, Fort Randall and Big Ben, flooded over 22,000 acres 
— approximately 1 0% of the entire reservation and our best bottomland. In addition, it 
required the resettlement of nearly 70% of the resident population. For the Lower Brule 
Sioux Tribe, the human and economic costs have far outweighed any benefits from the 
Pick-Sloan project. 

The Congress responded in 1 997 with the Lower Brule Sioux Tribe Infrastructure 
Development Trust Fund Act, Public Law 105-132. This legislation has been of 
enormous benefit to our people. It established a Trust Fund of $39,300,000 for the 
benefit of the tribe. With this Fund, and using leverage, we invested over $27 million in 
our entire infrastructure. We have built: 

• A new community center, 

• A tiibal administration building, 

• A detention center with a courthouse and police department, and a 

• Wildlife building. 
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We have also used the fund to improve tribal housing and employ 250-270 individuals 
(both youth and adults) in the summer months. In short, the trust fond is allowing us to 
improve our economy and the quality of life on the reservation in many ways. 

The legislation before you today, S. 374, is intended to supplement our existing trust 
fond. It passed the Senate three times in the lOS* Congress, once as an independent bill 
and twice as an amendment to other bills. All three died in the House. The Parity Act 
was again reported by this Committee on June 30, 2005, but has yet to come before the 
entire Senate for consideration. 

Mr. Chairman, in all honesty, I am completely baffled by the recent GAO report entitled 
“ Analysis of the Crow Creek Sioux and Lower Brule Sioux Tribes’ Additional 
Comnensation Claim s”. It is tiie most frustrating government document I have read in all 
of my years as Chairman. 

Essentially, the GAO makes two criticisms of the Tribal Parity Act and the approach used 
by our consultant, Dr. Mike Lawson. First, the GAO criticizes us (and it is, in fact, the 
Tribes that the GAO is criticizing) for not using “the final asking price”. Second, the 
GAO is indignant that Dr. Lawson suggests one level of compensation, and not a range. I 
would like to make several points in response: 

1 . The Congress never established the final asking price as the standard that must be 
used for detennining what is fair compensation under the Flood Control Act. hi a 
business transaction when two parties are negotiating with equal standing, I can 
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understand how the last asking price would indicate the true feelings of the 
parties. That is clearly not the case here. There no “negotiation”. Our land 
had been flooded and we were trying to do the best we could. The Congress 
should look at all of the facts when trying to evaluate the appropriate level of 
compensation and not be blinded by the last offer. 

2. GAO criticizes Dr. Lawson for not providing a range of reasonable compensation 
levels based upon different policy assumptions, but then the GAO does the same 
thing and fails to give you, the Congress, a range of possibilities. 

3. Beyond the numbers, there is a tone to the GAO report that is deeply disturbing. 
Dr. Mike Lawson is a nationally recognized expert on the Flood Control Act and 
the Tribes affected by that legislation. Yet, the GAO does not even mention liis 
name anywhere in the document. Dr. Lawson is a consultant to two sovereign 
Indian tribes. The GAO has every right to disagree with him, or with me, or with 
anyone else. But I would hope they also recognize that a mechanical application 
of a standard foimula may not apply in all cases. The tribes are not one size fits 
all. 

Our best land was taken to benefit America. Our Tribe is not seeking charity; we are 
seeking justice and parity with other Missouri River tribes that have been adversely 
affected by the Flood Control Act. There has been no one, clear policy decision by the 
Congress on how to determine what is just and fair compensation for Missouri River 
tribes. The Tribal Parity Act is not based upon the “highest asking price”. And we are 
not seeking Parity with the Santee Sioux, who has received the highest amount on a per 
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acre basis. We are seeking what Dr. Lawson, the recognized national expert, believes to 
be fair and owing from the United States to the people of Lower Brule. The Congress has 
the power and the obligation to make a fair policy decision. You are not bound by any 
one formula or test, as, I believe, the GAO would have you believe. 

This legislation would, if enacted, add to our trust fund and allow us to aggressively 
attack the many human challenges we face on the reservation. Further, we could more 
adequately build our infrastructure to the point that it would be possible to attract a 
private sector economy. 

As you know, sovereignty is key to tribal existence. But, in the lone run, for sovereignty 
to survive, there must be some tvoe of economic sovereignty as well. We must develop a 
private sector economy and jobs for our people. The legislation before you will allow us 
to do all of that. We will be able to improve education, health care, housing, 
transportation, the justice system, and so many other services. 

As much as we need this legislation, let me stress that we are not asking for a handout. 
This legislation is intended to provide more complete compensation for the loss of our 
best land and other costs suffered by the Tribe. The Army Corps of Engineers has 
estimated that the Pick-Sloan project’s overall contribution to the U.S. economy averages 
$ 1 .27 billion per year. The Tribal Parity Act must be seen in that context. 
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The Lower Brule Sioux Tribe is making great progress. Our unemployment rate is the 
lowest of any reservation in South Dakota, but it is still much above the national average. 
My goal as Chairman is to see Lower Brule fully participate in the United States 
economy while maintaining out heritage and identity. It is very painful for me to read 
The World Is Flat by Thomas Friedman and realize that globalization is passing over 
Lower Brule and the Indian reservations of the United States. China and India, for 
example, are revolutionizing their economy while Indian reservations are essentially 
ignored. 

The reservations are a part of the United States, but we are not a part of the US economy. 
Mr. Chairman, I am not here today to outline a comprehensive agenda for Lower Brule or 
for tribes, generally. I am here to say that the Tribal Parity Act is the essential next step 
to improving the quality of life at Lower Brale and it is completely justified. We urge 
you to finally file the Committee report and bring it to the floor of the Senate as soon as 
possible. It has been exactly two years since I first testified on the Parity Act. Our Tribe 
needs and deserves the benefits of the Tribal Parity Act, as adjusted to reflect a more 
accurate mathematical computation. 

We ui-ge the Committee to amend S. 374 to provide $129,822, 085 of additional 
compensation to Lower Brule and $69,222,085 of additional compensation for Crow 
Creek. These figures are far lower that our highest asking price and are lower than the 
amount provided to the Santee. It is, in short, fair and just compensation for the complete 

disruption to our reservation life and the taking of our best bottom lands. Thank you. I 
would be pleased to answer any questions. 
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JUNE 15, 2004 

Mr, Chairman, Members of the Committee, I am Duane Big Eagle, Chairman of the 
Crow Creek Sioux Tribe. Thank you very much for the opportunity to testify in support 
of the Tribal Parity Act, S. 1530. 

First, I would also like to thank Senator Daschle for the introduction of the legislation, 
and Senator Johnson for cosponsoring. The legislation before you this morning is of 
great importance to the Crow Creek Sioux Tribe. We support it and urge its favorable 
consideration by the Committee and the Congress. 

The Crow Creek Sioux Tribe is, like Lower Brule, a constituent band of the Great Sioux 
Nation and a signatory of the Fort Laramie Treaty of 1 85 1 and the Fort Sully Treaty of 
1 865. The Missouri River establishes our western boundary, directly across the river 
from Lower Brule. The Big Bend Dam connects our two reservations and its 
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construction effected our two reservations in a similar manner. It flooded our best 
bottomlands and required us to relocate oin town; for us that is Fort Thompson. 

In 1996, the Congress enacted Public Law 104-223 creating the Crow Creek Sioux Tribe 
Infrastructure Development Trust Fund Act. It established a Tmst Fund of $27,500,000 
for the benefit of the tribe. The legislation before you today, S, 1530, the Tribal Parity 
Act, would compliment that earlier law. 

We are not seeking any advantage over any other tribe, just parity. The additional 
compensation called for in the Tribal Parity Act was computed by Dr. Lawson based on 
methodology used by the GAO for other tribes. The amount included in the legislation, 
was not computed by either the Crow Creek Sioux Tribe or the Lower Brule Sioux Tribe. 
It is the amount that Dr. Lawson has computed would bring us up to the standard used by 
the Congress for Cheyerme River. 

Candidly, Mr. Chairman, our tribe needs ever dollar that is fairly owed to us. Our 
unemployment rate is too high, our health problems are a significant barrier to progress, 
and our education and infrastructure systems are in need on great improvement. 

With the interest on the trust fund, we could much more effectively meet the challenges 
we face on the reservation, and these challenges can not be overstated. We are a small 
tribe with great human needs. The Tribal Parity Act is vital to the progress and future of 


the Crow Creek Sioux Tribe. 
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Mr. Chairman, we all know. . . .painfully. . . .the history of the reservations in the United 
States and the history of the Great Sioux Nation tribes, in particular. We are not near 
any major population center. We have a casino, as does Lower Brule, but that will never 
be a major source of income. For us to stand a chance, we must, at a minimiun, be fairly 
compensated for the land that was taken by the Pick-Sloan. The $78 million in the Parity 
bill for Crow Creek, if added to our current trust fund, would give us a trust fund of $105 
million. The interest on this trust fund would provide Crow Creek with the resources 
necessary to make a significant difference in the lives of our people and the lives of our 
children and grandchildren. It would, in short, give om Tribe a second chance. Thank 
you for your consideration. I would be pleased to answer any questions. 
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COMMITTEE ON INDIAN AFFAIRS 
UNITED STATES SENATE 
JUNE 15, 2004 

Mr. Chairman, Members of the Committee, thank you very much for the opportunity to 
testify on the Tribal Parity Act, S. 1530. I am Michael Jandreau, the Chairman of the 
Lower Brule Sioux Tribe. I have been Chairman of the Tribe for twenty-five years. 

The legislation before you this morning is of great importance to our tribe and our people. 
I would like to thank Senator Daschle for the introduction of the legislation, and Senator 
Johnson for cosponsoring. I am joined today by members of our Council, other tribal 
members, and our Counsel, Marshall Matz with the law firm of Olsson, Frank and 
Weeda. 

The Lower Brule Sioux Tribe is a constituent band of the Great Sioux Nation and a 
signatory of the Fort Laramie Treaty of 1851 and the Fort Sully Treaty of 1865. The 
reservation is approximately 230,000 acres in central South Dakota. The Missouri River 
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establishes the eastern boundary of the reservation. Historically, the Missouri’s 
bottomlands provided food, wood for shelter and fuel, forage for cattle and wildlife, and 
plants utilized for medical purposes. In 1 804, Lewis and Clark traveled up the Missouri 
River, passing through our area during the month of September. Nothing has been the 
same since that time. 

In 1944, Congress enacted the Flood Control Act, which authorized implementation of 
the Missoiuri River Basin Pick-Sloan Plan for water development in the Missouri River 
Basin. Two of its main-stem dams, Fort Randall and Big Ben, flooded over 22,000 acres 
— approximately 10% of the entire reservation and our best bottomland. In addition, it 
required the resettlement of nearly 70% of the resident population. For the Lower Bnile 
Sioux Tribe, the human and economic costs have far outweighed any benefits from the 
Pick-Sloan project. 

The Congress, tmder the leadership of this Committee, and in response to legislation 
introduced by Senator Daschle, responded in 1997 with the Lower Brute Sioux Tribe 
Infrastructure Development Trust Fund Act, Public Law 105-132. This legislation has 
been of enormous benefit to our people. It established a Trust Fund of $39,300,000 for 
the benefit of the tribe. With this Fund, we have begun to revitalize our infrastructure. 
We built a new community center, tribal administration building, and wildlife building, 
among others. They are more than just buildings. It is allowing us to improve our 
economy and the quality of life on the reservation in many ways. 
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Legislation is now pending, S. 1530, the Tribal Parity Act, that would build upon the 
earlier law. As you have heard from Dr. Mike Lawson, the Tribal Parity Act is intended 

to do just that provide parity between the Missouri River Tribes. We are not seeking 

any advantage over any other tribe in the Great Sioux Nation, only equity and parity. The 
additional compensation called for in the Tribal Parity Act was computed by Dr. Lawson 
based on methodology used by the GAO for other tribes. 

Our tribe is asking for this legislation because the United States should treat all tribes 
fairly and because of what it would mean for our people. It would, if enacted, add over 
$147 million to our trust fund. With the interest on the trust fund, we could attack the 
many human challenges we face on the reservation. Further, we could more adequately 
build our infrastructure to the point that it would be possible to attract a private sector 
economy. 

As you know, sovereignty is key to tribal existence. But, in the long run, for sovereignty 
to survive, there must be economic sovereignty as well. Wo must develop a private 
sector economy. The legislation before you will allow us to do all of that. We will 
improve education, health care, housing, transportation, the justice system, and so many 
other services. 

As much as we need this legislation, let me stress that we are not asking for a hand out or 
charity. This legislation is intended to provide more complete compensation for the loss 
of our best land and other costs suffered by the Tribe. The Army Corps of Engineers has 
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estimated that the Pick-Sloan project’s overall contribution to the national economy 
averages $1 .27 billion per year. S. 1530 should be seen in that context. 

The Lower Brule Sioux Tribe is making great progress. Our unemployment rate is the 
lowest of any reservation in South Dakota, but it is still much above the national average. 
Our goal is to participate fully in the United States economy while maintaining our 
heritage and identity. We urge your support for S. 1530, the Tribal Parity Act. I would 
be pleased to answer any questions. Thank you very much. 
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